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PREFACE. 



This work is intended to be, as nearly as possible, 
purely practical. The existing practice of the Court 
of Chancery is, to a considerable extent, a combination 
of the new Tales and forms of procedure under the two 
acts of the 15 & 16 of the Queen, and of the practice 
existing before the great alterations effected by those 
statutes; and it is sometimes difficult to disentangle 
them. 

What 1 have endeavoured to do, is, to state the prac- 
tice (w i^ now is: whether it be a relic of the old 
practice untouched, as is on some points the case ; or 
whether it be a combination of the two ; or whether it 
be purely new practice under the Statutes and Orders, 
I have not found the task easy, and I have not spared 
either labour or care in my endeavour to execute it. 

I have avoided as much as possible all subjects of 
porePleading, which fall properly under quite a distinct 
head, and would only have encumbered and uselessly 
increased the length and expense of the work. It has 
been, however, impossible altogether to avoid touching 



IV PBEFACE. 

here and there on questions which are inextricably 
mixed up with practice, although in themselves, 
perhaps, bordering more properly on Pleading, or on 
the general principles of Equity. 

I have appended the two acts of the 15 & 16 of the 
Queen, with Notes of the Cases decided, under each 
section ; and the Orders of 1850, on Claims, and the 
Orders of August, 1852, and those since issued. I 
have not thought it desirable to swell the size of the 
volume with a collection of general forms, nor with 
any of the earlier Orders, as these things are to be 
found in many publications of reputation already before 
the Profession. 

C. Stewart Drewet, 



77, Chancery Lane, 
March, 1856, 
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A.n error as to orders of course to amend in pp. 12 and 15, 
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Also, an error as to the two dear days of service of notice 
bf motion in p. 46, is corrected in p. 219. 



THE 

NEW PRACTICE 

OF TBOI 

COURT OF CHANCERY. 



CHAPTER I. 

OF THE PROCEEDINGS OF THE PLAINTIFF. 

I. OfJUing, prinHfig, and serving a biU, and of oiforcing 
appearance thereto* 

A Suit iw Chascset is commenced by filing a bill or a 
claim. I sball ta-eat first of the commencement by bill, as 
that is the most usual, and with very tew exceptions, the 
most useful coarse. 

A biU may be drawn by the plaintiflTs solicitor, and set- 
tled and signed by counsel, but as it must, in point of form, 
be tigned^ and must therefore practically be settled by coun- 
sel, Sie invariable practice is for the solicitor to mstruct 
counsel to draw it. A bill properly drawn, according to 
the modem practice, should be, and should be no more 
thu), a succinct and precise statement of the matters on 
which the plaintiff intends to rely in support of his case. 
The 15 & 16 Vict. cap. 86, sect. 10, directs that every bill 
of complaint to be filed in the court after the time therein 
appointed for the commencement of the act, *' shall contain, 
as precisely as may be, a narrative of the material facts, 
matters, and circumstances on which the plaintiff relies, such 
namtive being divided into para^p*aphs, numbered conse- 
cutively, and each paragraph containing, as nearly as may be, 
aBei)arate and distinct statement or alleffalion, and shall pray 
specifically for the relief which the plaintiff may conceive 
[CH.] B 
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himself entitled to, and also for general relief; but such 
bill shall not contain any interrosatories for the examination 
of the defendant;*' and the 14th Order of the 7th August, 
1852, suggests a form of bill, to which anj bill may be made 
similar, with such variations as the nature and circumstances 
of each particular case may require. Q) The bill is addressed 
to the Lord Chancellor, and is marked by the plaintifTs 
' solicitor for either of the branches of the court, that is, for 
the Lord Chancellor, to be heard by one of the Vice-Chan- 
cellors, or for the Master of the Rolls ; and thenceforth the 
cause becomes attached to that branch, unless removed to 
another branch by some special order of the Lord Chan- 
cellor: (1st Order, 5th May, 1837, and 2nd Order, 2nd 
November, 1850.) 

It is very usual for the counsel, who draws the bill, to 
mark in the margin of the draft the Court to which he re- 
commends the cause to be attached; and it would be in 
general prudent, for many reasons, for the solicitor to attend 
to his suggestion ; however, it is the privilege of the solici- 
tor, and not of the counsel, to select the court. 

The bill commences by stating the name and address of 
the plaintiff; and then it states in paragraphs, numbered in 
such order as the pleader selects, subject to the general rule 
laid down by the 10th section of the statute above referred 
to, the facts and the documents, or the substance of the 
documents, out of which the plaintiff's claim grows. It should 
state the title of the plaintiff, positively and definitely ; 
as, for instance, supposing him to. claim as tenant in fee 
by descent, it should allege not simply that he is seised 
in fee, but that A. (the ancestor) being seised in fee, died 
intestate, leaving B., the plaintiff, his heir at law, and that 
the plaintiff is as such heir at law of A., seised in fee; or, 
supposing him to be tenant in tail under a settlement, it 
should not allege the title in those general terms, but should 
state that by a certain deed, lands, &c., were settled to the 
use of A. for life, with remainders in tail (following the 
statements of the settlement); and it should allege and 
show succinctly how the plaintiff is the particular person, in 
the events which have happened, who is the tenant in tail. 
In fact, not to multiply examples which would be infinite, 
the statement of the title should not be a mere general 



Q) The General Orders, and the Forms annexed to them, together 
with such other forms as may be thought useful, will be set oat in 
their places. 
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Statement of the result, but a statement of such particukn 
as will enable the court to see for itself, that, assuming the 
facts alleged to be true, the plaintiff does really claim in the 
right which he alleges himseif to possess. 

The bill should then state the circumstances out of which 
arises the injury done to the plaintiff, and the particular 
iniury of which he complains, and for which he seeks 
relief, and it should state generally the facts evidencing 
that wrong. 

For instance, suppose the case of a tenant in tail in re- 
minder subject to a life estate, with power to the tenant 
for life to grant leases for twenty-one years, and the tenant 
for life has granted improper leases for his own benefit ; the 
bill, having stated the title, alleges that the tenant for life 
has improperly and fraudulently exercised the power, and 
granted an improper lease, namely, a lease by a certain deed 
at a rent of ( ) /., taking, therefore, a fine to himseif of 
( }L; whereas the land let is worth, it will allege, 

at a fair valuation, a rent of ( ) /., if no fine had been 
taken. Under such an allegation the plaintiff would be 
able to go into evidence to prove the grant of the lease, 
the taking of the fine, and the true value of the land, if let 
without mie. 

Formerly, after stating the plaintiffs title, and the injury 
done to him, by way of direct allegation, the bill used to 
indulge freely in what were called pretences and charges ; 
viz., suggestions of all the imaginable defences that the de- 
fendant might in the view of the pleader set up, and then 
diarges rebutting those pretences, and allegations of facts, 
by way of charge, displacmg the pretences. 

This part of an ancient bill is in modem bills almost 
wholly aoandoned, as a useless incumbrance ; all the state- 
ments of facts thought material are made byway of sub- 
stantive allegation ; and the bill at once proceeds to state 
what the plaintiff conceives and submits ought to be done ; 
and tibe prayer is framed accordingly. 

The prayer should state distinctly, yet as generally as 
mav be, consistentiy with precision, what relief the plaintiff 
seeks ; as for instance, in tne case above put, that the lease 
may be declared fraudulent and void, and set aside, and 
dehvered up to be cancelled; and if relief of various 
kinds, applicable to the several matters complained of, or if 
ODe of several kinds of relief in the alternative^ is desired^ 
theprayer is also divided into paragraphs. 

Tne substantial part of the prayer of the bill always con- 
dnded formerly in practice, and now tiie prayer concludes 
fi2 
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compulBorilj, under the 15 & 16 Vict. cap. 86, sect- 10, re- 
ferred to ante, p. 2, with a prayer for general relief. Of 
what use this portion of the prayer is, it is, very difficult to 
say, as the instances are very rare in which the court grants 
any relief other than that which the plidntiff specifically 
asks, or at any rate, a relief substantially growing out of it. 
However, it must be insert^. 

The names of the defendant or defendants, if there are 
several, are inserted at the end of the prayer, and the draft 
must be signed, as already observed, by counsel. 

A minute discussion of the different kinds of bills, and of 
the mode in which they should be framed, falb under the 
head of pure pleading, to which it u not intended to devote 
this portion of the work ; and it may, therefore, be con- 
venient at once to state, that in ^neral only so much of the 
doctrines and rules of pleading -mil, in this part of the work, 
be noticed, as is deemed essential to enable the solicitor 
satisfactorily to instruct and confer with his pleader. 

Before filing a bill, the solicitor of the intended plaintiff 
should be specially authorised to do so by his client (Wrighl 
V. Caede, 3 Mer. 12; Wiggins v. Peppin, 2 Beav, 403); 
and regularly he should have a written authority ; for if the 
authority cannot be implied from acquiescence, and there is 
no written authority, and the plaintiff repudiates the suit, 
the solicitor will be put to prove the authority : (Allen v. 
B<me, 4 Beav. 493 ; Pinner v. KnighU, 6 Beav. 174.) And 
if there be any doubt, the court will hold the solicitor 
liable. The liability that he incurs is that of personally 
paying the costs of dismissing the bill, as between solicitor 
and client, and of the motion made by the plaintiff for that 
purpose, also as between solicitor and client (Allen v. Bane, 
4 Beav. sup,) ; and also of paying the costs, char^ and 
expenses occasioned to the other parties to the suit, if it has 
proceeded so far as to charge other parties besides the plain- 
tiff: (MaUns v. Greenwau, 10 Beav. 564.) If there are 
several plaintiffi, the authority of all must be obtained 
{Hood V. Philips, 6 Beav. 176) ; but if one of several plain- 
tiffs has concurred in authorising a suit, and afterward he 
instructs the solicitor to take no further steps, he is not en* 
titled to be indemnified against the solicitor for the further 
costs of the suit (Win(hrop v. Murray, 7 Hare, 152) ; but 
if the client revokes the solicitor's authority, he proceeds 
afterwards at his own peril of costs : (Freeman v. PairUe, 
8 L. J. (N. S.) 44, Ch.) 

The draft bill being prepared, the next step is to get it 
printed: (15 & 16 Vict, cap, 869 sect 1.) It is printed on 
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iroyal writing paper, quarto, in pica type, leaded (Ist 
General Order, 7th Aufiiast, 1852), and the copy to be med 
is to be interleaved with pap^ of the same description. 
The name of the counsel who signed the draft is printed at 
the foot of it ; and to that are aaded the name and address 
of the plaintiff *s solicitor, so describing himself. On the 
outside of the printed bill is indorsed the branch of the 
court to which it is attached, the title of the cause, the 
summons to appear, and the name and address of the plain- 
tifPs solicitor. The form of the summons to appear is given 
in the schedule to the 15 & 16 "Vict. cap. 86, m lieu of the 
subpoena to appear and answer, which were formerly in use, 
but are now abolished by the 2nd section of the 15 & 16 
Vict. cap. 86. No biU, other than a printed bill, can now 
be filed except in the cases provided for, and under the 
conditions explained bv the 6th section of the 15 & 16 Vict, 
cap. 86, which is as follows : — 

Notwithstanding the proTisions herein Wore contained, the Clerks 
of Bec<atl8 and Writs of the said oonrt may receive and file a written 
copy of any bill of complaint praying a writ of injnnction or a writ of 
Ne exeat regno, or filed for the purpose either aolely or among other 
UuDgs of making an inlant a ward of the said conrt, upon the personal 
nndertaking of the plaintiff or his solicitor to file a printed copy of 
8Qch bill within fourteen days, and every bill of complaint so filed shall 
be deemed and taken to have been filed at the time of filing the written 
copy thereof, and a written copy of any such bill of complaint, stamped 
as aforesaid, and with snch indorsement therein as aforesaid, may be 
served on any defendant thereto, and such service shall have the same 
•flbct as the service of a printed copy. (>) 

Slight alterations of mere clerical errors may, however, 
be made on the printed bill, in writing {Yeatman v. Mousley^ 
2 De G. Mac. & G. 220); but the alterations must not 
be extensive or important, or interfere with the legibility 
of the bill. (/</., see the judgment.) 

The printed bill being thus prepared, the next step is to 
file it, for which purpose it is taken to the office of the 
Clerks of Records and Writs, where it is left with the clerk, 
the alphabetical letter of whose division comprises the first 



0) See as to written bills the 2nd and 3rd Orders of the 7th August, 
1852. 
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letter of the surname of the first'of the plainl^, cur of the 
sole plaintiff; the clerk will thereupon me it by putting it 
on the records of the court, and all subsequent proceedmss 
in that office in the cause are to take place and be filed m 
the division in which the original bill is; although the 
surname of the plaintiff in anj subsequent bill in the suit 
may not be the same as the surname of the plaintiff in the 
ordinal bill. 

The next step is to serve the defendant or defendants. 
The writ of subpcena to appear and answer is abolished by 
the 15 & 16 Vict. cap. 86, sect. 2, and in lieu thereof, the 
defendant must be served with a printed copy of the bill, 
with an indorsement thereon according to the terms of the 
schedule to the act already referred to, the bill being pre- 
viously stamped by one of the Clerks of Records and Writs: 
05 & 16 Yict. cap. 86, sect. 3.) The filing and service of 
the bill have the same effect as the filing of a bill and issuing 
and serving subpcena under the old practice: (15 & 16 
Vict. cap. 86, se<^. 4.) Service of the bill must be effected 
in the same manner as service of subpcena to appear and 
answer formerly were, except that it is not necessaiy to 
produce the on^al bill; and that the court may direct 
substituted service in such manner and cases as it may 
think fit : (15 & 16 Vict. cap. 86, sect. 5.) 

The service must therefore be of a printed copy of the 
bill upon the defendant or defendants, either personally or 
hj leaving it at the place of actual residence. When, how* 
ever (as is generally the case), the defendant has appointed 
a solicitor, who has undertaken to appear and act for him, 
the printed copy of the bill is usually served on the solicitor. 
The service on the defendant's solicitor may be made either 
by delivering the printed copy of the bill to him personall]^, 
or by leaving it at his omce in the hands of one of his 
clerks, if there are several defendants, the directions above 
given in reference to a sole defendant must be followed as 
to each separate defendant. (}) 

If the defendant, not having appointed a solicitor to act 
for him, absconds or keeps out of the way for the purpose 
of avoiding service, then the plaintiff's solicitor must pro- 
ceed, in the way hereafter pointed out, to substituted service. 

If a defendant, being regularly served with the bill, does 
not enter an appearance within the time prescribed by the 

Q) The details of the rales affecting the service of proceedings ac- 
cording to their nature, and the character of the person served, will be 
pointed oat in a separate chapter. 
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indorsement on the bill, tbe plaintiff is eatitled, to 'mat an 
attachment aj^nat him io oi^er to compel him to do io» 
The writ of attachment ifl in the following form : 

YicroBiA, &c 

To the Sberiff of gnetiiig: Wo oomaiaiMl 

yoa to attach A. B^ and to have him before as in oar Coait of 
Chancery, on {here mteri the daaf of tile retem), wberaoerer the laid 
court shall then be, there to answer to us as well tooching a contempt 
which he, as it is alleged, has committed against ns, as also snch other 
matters as shall be then and there laid to his charge, and farther to 
perform and abide sach order as oar said Coort shall make la this 
behalf. And hereof fiul not, and bring tbia writ with yoo. 

Witness onrselves at Westminster, the day of ia 

the year of our ragn. 

The writ may be made returnable immediately if the 
party in contempt resides or is in London, or within 
twenty miles thereof; but if more than twenty miles from 
London, there must be fifteen days between the teste and 
the return of the writ. 

The writ is prepared by the plaintiffs solicitor, who takes 
it to the office of the Clerk of^ Records and Writs, aocom* 
panied bv an affidavit of the senrice of the printed copy 
bill, which will be sworn before and left, together with tne 
writ and the praecipe, with the clerk of the division in whose 
branch the cause is ; the writ will be then sealed and de* 
Uvered to the solicitor, who may issue it at once withovt 
notice to the defendant; in practice, however, it is not 
usual to issue it without notice to the defendant's solicitor. 
The attachment is executed^ by deliverinff it to the officer 
of the sheriff for the county in which the defendant resides, 
whose duty it is to execute it by taking the defendant into 
custody. 

[The minute details affecting the process of attadiments 
generally will be more fully treated of hereafter, in a <«pa- 
rate chapter.] 

If the shenff cannot find the defendant within the time 
when the writ is returnable, he returns non est inventus; and 
then a fresh attachment must be issued, and the same course 
pursued to execute it, and so on till it is executed ; unless 
the plaintiff elects at any time to abandon the course of 
proceeding by attachment, and to proceed by entering an 
appearance for the defendant. 
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If the sheriff does take the defendant, and the defendant 
clears his contempt hy entering an appearance and pajing 
the proper costs, the cause maj then go on regularly. But 
if, instead, he is contumacious, the plaintiff^ -although he 
may keep him in prison for the contempt of the court, has 
no power to compel him to enter an appearance, and must 
proceed, under the 29th Order of May, 1845, himself to 
enter an appearance for the defendant, that is, if the defen- 
dant is neither an infant, nor a person of weak or unsound 
mind, and has been duly served with the printed copy bill 
within the jurisdiction of the court. In each of these cases 
the proceeding is different. 

I have assumed, hitherto, that the defendant or his solici- 
tor has been regularly served with a copy of the bill. But 
it happens, sometimes, that a defendant does not either ap- 
pear or appoint a solicitor to act for him, but absconds or 
keeps out of the way, so that, in fact, he cannot be found 
for the purpose of serving him with a copy of the bill The 
6th section of the 15 & 16 Vict. cap. 86, gives the court 
an apparentlv very unlimited power applicable to this 
case, by providing that " it shall be at liberty to direct sub- 
stituted service of the printed bill or claim in such manner 
and in such cases as it shall think fit." I am not aware of 
any case except Hope v. Hope^ infrk, determined since the 
statute, upon the question to what extent the /court will 
act under this section ; it is, however, presumed that it will 
be governed in exercising the jurisdiction by the same 
rules which governed its application of the general power, 
which it had before the statute, to give leave for substituted 
service of the subpoena to appear and answer. It will be 
convenient, therefore, here to refer to the principal cases on 
that subject. 

Substituted service of subpoena to appear and answer a 
bill of revivor has been ordered on the solicitor who ap- 
peared for the defendant to the original bill (Norton v. 
Heptoorth^ 1 Mac. & Gor. 54) ; but the court has refused 
to grant substituted service on solicitors who had acted 
for the defendant in several other matters^ although some 
of them related to the subject*matter of the particular 
suit : (Hurst v. Hurst, 1 De G. & S. 694) ; on the other 
hand, where the defendant has ^iven a special authority 
to a person to act for him with respect to the pro- 
perty, the subject of the suit, the court has ordered sub- 
stituted service on such agent : (Murray v. Vipart, 1 Phil. 
521 ; Hobhouse v. Courtenay, 12 Sim. 140.) 
The cases on this subject are numerous, and not easily 
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reooocileable. The general principle to be collected from 
them seems, however, to be this : that the court will order 
substituted service i^hen it is reasonably satisfied that the 
defendant has either actuaUy authorised, or is, in fact, re- 
presented by the person on whom substituted service is 
sought ; or that through him the defendant will be de facto 
apprised of the steps for which service is made ; but that 
the court will not grant substituted service, unless it is so 
satisfied. Q) 

The proceedings under the 29th Order of 1845 must for- 
merly have been within three weeks from the time of the 
service of the subpcpna, and it is presumed it must be now 
within the same period from the service of the printed copy 
bill ; and the appearance for the defendant wiu be entered 
bj die Clerk of Records and Writs on production of the affi- 
davit of the service, without any order. But if the three 
weeks are allowed to elapse, the plaiotiff must apply to the 
court for leave to enter an appearance. This application, 
if made within reasonable time, is made by ex parte mo- 
tion ; but if there has been delay, not satisfiictorily explained, 
the court requires notice of the motion to the defendant, or 
that fresh service of the subpoena should be made; or 
otherwise it will give oidy a qualified and conditional oider : 
{Bradstock v. Whadey, 7 Beav. 846 ; Totty v. IngUhffy 7 
Beav. 591 ; Morgan v. Morgan^ 1 Col. 228.) The order 
for leave to enter an appearance, when made by the court, 
must be drawn up ; and for that purpose the afiidavit of 
service, and the certificate of the Beoord and Writ Clerk 
of the defendant having entered no appearance, must be 
left with the re^trar. After this is done, the plaintiff 
may proceed with the cause as if the defendant had 
<^peared. 

The plsdntiff may elect to take at once, if he thinks fit, 
this course of entering an appearance for the defendant, 
when the defendant rerases to appear, instead of issuing an 
attachment against him. Mr. Sidney Smith in his Handbook 
of Practice, p. 137, observes, I think with great correctness, 
that ^^ since the Orders of 1845 appear to provide a more 
complete remedy against a defendant neglecting or refusing 
to appear, and since no effectual proceedings can be fi>l- 
low^ after the issue of an attachment for want of an ap- 
pearance, the practitioner should be cautioned against the 

(*) I am informed that in a case of Hope v. Efopt, a case recently 
determined at the Bolls, but not yet reported, the Master of the BoUa 
has hud down the principle as above stated. 
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latter mode of procedure." In fact, however, attaclnnent, 
or the threat of attachment, is still used in practice as the 
most convenient course against any defendant who may rea- 
sonably be expected to ddend, as such defendants, in conse- 
quence of the issue or even the threat of an attachment, 
commonly bring their contumacy to a close. 

When the defendant not only avoids service of the bill, 
but continues to keep out of the way, or to be de facto in- 
accessible, the plaintiff is obliged to proceed throughout, as 
it were, ex parte, by taking the bill pro confesso^ and pro- 
ceeding to a decree founded upon that assumption. This 
course of exceptional proceeding will be treated of in detail 
in its place. 

Assuming the defendant to have appeared regularly by 
his solicitor, the plaintiff'*s solicitor must next deliver to the 
defendant's solicitor, on his application for the same, as 
many copies of the printed bill, not exceeding ten, as he 
may require, on being paid for the same at such rate as pre- 
scribed by any General Order: (15 & 16 Vict. cap. 86, sect: 
7, and 5th and 6th Order, 7th August, 1852.) 

The payment is at present fixed at one halfpenny per 
folio : (6th General Order of the 7th August, 1852.) 

II. Of preparif^^ flings and serving interrogatories* 

When it is intended by the plaintiff* that the defendant 
should answer the whole or any portion of the bill, interro- 
gatories addressed to the matters on which an answer is 
required, must be prepared and delivered to the defendant's 
solicitor within eignt days after the time limited for the de- 
fendant to appear: (17th Order, 7th August, 1852.) 

The interrogatories are xxsusXlj prepared in draft by coun- 
sel. It is presumed, from the form given in schedule (C), 
of the Orders of the 7th August, 1852, that they dught to 
be signed at any rate by counsel ; and the invariable prac- 
tice is for the plaintiff^s solicitor to instruct his counsel to 
prepare them on such points as he may think advisable ; for 
which purpose he lays before him a copy of the bill, and of 
such documents as are referred to, but not set out in the bill. 

On the preparation of interrogatories no specific rules 
will be here laid down ; as that subject also falls within the 
department of pure pleading. It may, however, be stated 
generally, that they should interrogate the defendant^ mi- 
nutely as to the facts alleged, to which an answer is required, 
in such a manner that he cannot, if he speaks the truth, 
evade answering the whole substance of the allegations ; as, 



ENTBRINO APPEABANOK. 11 

for instance, if the allegation is that the defendant " on a 
certain day felled and cut down divers large trees^ and cer- 
tain saplings," on the land of which he was tenant for life, 
the interrogatory would be *' whether he did or not on that 
dav, or on some other and what day, fell and cut down, or 
fell or cut down, divers or some, and how many, large trees, 
or divers or some, and what trees, and of what kind," &c. 
A general form for interrogatories, is given in Schedule 
(C.ji to the General Orders of the 7th August, 1852. 

The interrogatories being prepared in draft, are copied 
on paper, and must be taken to the Record Office to be 
fileo, and then a copy, duly stamped, and which must 
be marked by the Record and Writ Clerk as an office 
copy (17th Order, 7th August, 1852), must be de- 
livered to the defendant's solicitor, either personally or by 
leaving it at his office {Bowea v. JVtce, 22 L. J. 179), as 
stated above, within eight days after the time when the 
defendant ought to enter an appearance to the bill. Inter- 
rojE;atories ma^r be filed by leave of the court before the 
filing of the printed bill, where a vorxtkn bill has been regu- 
larly filed xmder the exception in the 6th section of the 
15 & 16 Vict. cap. 86 : (Lambert v. Lomas, 16 Jur. 1008.) 
But if interrogatories are not filed within the regular time, 
they cannot be filed without special leave of the court to be 
applied for on notice of motion : (20th General Order, 7th 
August, 1852.) 

It has been stated that the defendant must appear as re- 
quired by the summons indorsed on the bill, within eight 
days after service of the copy of the bill, exclusive of the 
day of such service ; but if the day on which the appearance 
should be entered expires on a Sunday, or any other day 
on which the office is closed, he may enter his appearance 
on the following day, and the appearance is to be held as 
good as if entered on the preceding day. 

When the defendant has appeared, he has twelve days 
from the date of his appearance (16th Order, May 1 845, Art. 
10) to consider whether he will demur merely to the bill, 
not pleading or answering, either wholly or in part ; the 
twelve days are exclusive of the day on which the appear- 
ance is entered : (11th Order, 1845.) A demurrer may be, 
speaking generally, either for want of equity in the bill, viz., 
for some cause which, if held good, will put the bill as 
framed, out of court ; or for want of partieSt or for some 
other ground which will only partially affect the validity of 
the hUl : in either case the course of practical proceedings for 
^he plaintiff, in order to dispose of the demurrer, are the same. 
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ni. Of the plaintiff's proceedings when the defendant 
demurs. 

On a demurrer being filed, the defendant's solicitor gives 
notice thereof to the plaintiff^s solicitor, who thereupon 
proceeds to the Clerk of Records and Writs Office, and ob- 
tains a copy of the demurrer. His first step should then be, 
in all cases where the demurrer goes to the whole substance 
of the bill and not merely to parties or to some matter partially 
afiecting the relief asked, to consult his pleader, previously 
to determining whether to submit to the demurrer without 
having it argued or to set it down for argument. For fre- 
quently there may be grounds, where the demurrer ia to the 
substance of the bill, which have escaped the attention of 
the plaintifiPs counsel (whose mental bias is to make a case) ; 
and which, having been detected by the defendant's counsel 
(whose mental bias is exactly the other way, viz., to try to 
discover that there is^ no case), may, when called to the 
attention of the plaintiff's counsel, make it pradent, in his 
opinion, either to submit to the demurrer conclusively, or 
to submit to it for the purpose of amending the bill. And 
t^hen the demurrer is for want of parties, it is generally also 
prudent in the first instance to consult counsel, because the 
question who are necessary parties is one of pure pleading. 
The difference between submitting to a demurrer at once, 
and haying it allowed on argument is this, that if it is sub- 
mitted to at once, and the proper costs, fixed at 20«., are 
paid by the plaintiff, he has, as of course, a right to amend 
bis bill ; but if the demurrer is argued, and allowed by the 
court on argument, the court may, or may not, at its discre- 
tion, after disposing of the demurrer, giye leave to amend 
the bill. And if it does give leave, it will only be on the 
terms of the plaintiff paying taxed costs. If a demurrer is 
submitted to finally, before it is set down, and th^ plaintiff 
wishes to put an end to the suit without incurring further 
expenses, his course is to dismiss his bill at once with costs. 
If the plaintiff submits to the demurrer on account of some 
existing but curable defect in the bill, and wishes to pro- 
ceed with the suit, he obtains as of course an order to amend 
the bill : this order is now had on a summons in the Judge's ' 
chambers, which is obtained on application to the Judge's i 
chief derk. It may be obtained, notwithstanding the 5th j 
General Order of the 16th October, 1852, without notice, I 
as that order only applies to orders which can be opposed ; | 
but the order must be served. 
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The subject of amendiDg bills generally wili be more 
fully discussed in its place. 

is the demurrer is not submitted to, but is intended to 
be ai^ed, and if the defendant does not set it down, the 
plaintiff most set it down to be argued, if it is to the whole 
bill, within twelve days from the date of its being filed (4(>th 
Order, 8th May, 1845), and if it is to part of the bill, within 
three weeks from such date (47th of the same orders), 
otherwise the plainti£f will be held to have submitted to it. 

A demurrer to the whole bill is, when it goes to the whole 
equity, so that, if allowed, there remains no around what- 
ever for relief. A demurrer to part of the bSl is^ when it 
is either for want of parties, or for the presence of improper 
parties, or to some particular portion or the equity ; so diat, 
allowing it, there still remains some ground for relief. 

For tne purpose of setting down a demurrer to be argued, 
the times of vacation are not to be reckoned n4th Order, 
8th May, 1845); and if the day on which the demurrer 
should be set down is a holiday, and the Registrar's Office 
is shut, the demurrer will be regular if set down on the fol- 
lowing day : (13th Order, 8th May, 1845.) To set down a 
demurrer, the plaintiff must present a petition of course, 
addressed to the Lord Chancellor, or Master of the Rolls 
(but it is usually presented at the Rolls) : this petition is 
taken to the office of the secretary of the judge, and at the 
Rolls it is answered at once by the secretary,* if addressed 
to the Lord Chancellor, it is answered in due course. The 
petition is filed in the secretary's office : it should state for 
what court the bill is marked : (5th Order, 5th May, 1837.) 
A copy of the bill and demurrer should be also left, at die 
time of presenting the petition, with the secretary of the 
judge before whom it is to be heard; upon the petition 
being answered, it must be taken to the Registrar's Office, 
and thereupon an order is drawn up, which must be regu- 
larly passed and entered, and then the Registrar wili enter 
the demurrer in his book, and give the solicitor a note of 
the day on which it is to be in the paper. Demurrers are 
put in the paper for argument two dear days after they are 
set down ; the plaintiffs solicitor should, therefore, imme- 
diately after it is set down, serve the defendant's solicitor 
with a copy of the order for setting it down, as the defen- 
dant's soficitor is entitled to two clear days' notice of the 
demurrer being in the paper for hearing. 

When the demurrer has been thus set down, the plain- 
tifi's solicitor should, without delay, deliver his briefs to 
coonsel. The brief consists of a brief copy of the bill and 

[CH.] C 
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demurrer; no other papers are requisite, except fuch 
obseryations as the solicitor may think fit to append by way 
of observations, not exceeding one or two briei sheets ; nor 
will any other papers be allowed on the taxation of costs. 
For the argument of a demurrer a brief is usually, and, if 
the case is of any importance, should always, be given to 
leading as well as to junior counsel; and, as a general rule, 
it may be here observed that, whenever it is usual or fit t6 
instruct two counsel, it is also fit and prudent to have a 
consultation before bringing the case on in court; and 
whenever two briefs are ^owed on taxation, a consultation 
will also be allowed. The consultation is held at the cham- 
bers of the senior counsel, and should always be attended 
bv the solicitor. Whenever the demurrer is what is tech- 
nically called ^' in the paper,'' that is, in the list of business 
marked in the court P^pcr to be heard on that day, the 
solicitor of the plaintiff snould attend the court personally, 
or by some competent clerk, and watch for the case coming 
on to be heard, and he is entitled in costs to charge for 
such attendance. He should be provided with an ofiice 
copy affidavit of service on the other side of the order, 
setting down the demurrer, as sometimes the opponent does 
not appear. 

If the opponent does not appear, that is, if he has not 
instructed counsel, and the plamtiff's solicitor produces his 
affidavit of service, the plaintiff will be entitled to take an 
order overruling the demurrer with costs ; if he haa not 
such affidavit, no order is made, but the demurrer will be 
simply struck out of the paper, and may then be again 
regularly put in llie paper on the application of either party. 
When the demurrer is called on, the manner of disposing 
of it is as follows : — the leading counsel for the defendant 
opens the case, usually by readmg the bill, unless it is of 
great length, in which case he contents himself with reading 
the particular parts of it which contain the alleged equity, 
and to which the demurrer is put in. He then argues the 
^und of demurrer, and is followed by the defendant's 
junior counsel, who makes such further conunents, if any, 
as his experience suggests. 

The plaintiff's leading and junior counsel then follow in 
the same order, rebutting the arguments of the defendant, 
and showing the equity of the bill. 

The defendant's counsel replies, and the court then gives 
judgment. If it allows the aemurrer stmpliciter^ it is with 
costs of the suit, if the demurrer is to the whole bill ; and 
of the demurrer, if it is only to part of the bill : (45th 
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Order, Stli Ma^, 1845.) The costs are, howerer, in the 
discretion of the court. The oonrt may, as already obsenred, 
in allowing the demorrer, give liberty to the plaintiff to 
amend ; this is entirely in the discretion of the court, and 
whether it will give liberty to amend or not, depends on 
whether it sees that the plaintiff may have in reality a case, 
thouffh he has improperly presented it to the court, or 
whetber it sees that the vice of the bill is inherent in the 
nature of the case, and is therefore ineradicable by any con- 
ceivable amendment, in which case the court will not suffer 
the defendant to be harassed by what it deems a proceeding 
which can in no view be beneficial to the plaintiff, and wiU 
refuse liberty to amend. Such a case does not, however, 
often occur. 

When a demurrer is submitted to at once without settins 
it down, with a view to amend the bill, or when it is dlowed 
on argument with liberty to amend, the plaintiff^s solicitor 
obtains an order of course to amend, upon payment of 20«. 
costs, as already pointed out, if the demurrer has not been 
set down ; and of the taxed costs if it has been allowed 
without any direction as to costs, or of the costs directed by 
the court, if a special direction has been given. Although, 
as before pointed out, the order to amend is granted and 
drawn up by the judge's clerk, it must be entered at the 
Registrar's Office, as if it were an order made in open court : 
(28th Order, 16th October, 1852.) When the bfll is to be 
amended, the plaintiff's solicitor lays before his counsel the 
biU and demurrer, and the instructions which were originally 
furnished for preparing the original bill, and such further 
* information as may be thought material by way of instruc- 
tions to amend the bill. The amended bill, like the original 
bill, is usually prepared and must be signed by counsel. If 
the amendments do not exceed in any one place two folios in 
length, they may be made in writing on the printed bill, 
on the file of the court ; for which purpose the plaintiff's 
solicitor furnishes one of the Clerks of Records and Writs 
with a fair copy of the printed copy of the bill as amended 
by counsel, that is, a printed copy, with the amendments 
written in ink. The signature ofrthe counsel must be copied 
on every copy so amended. The 7th Order of the 7th 
August, 1852, applies only to amendments not exceeding 
two folios in length : {Stone v. Davies, 17 Jur. 585.) If 
tibe amendments are so made, the defendant must be served 
with a fresh copy of the printed bill with the amendments, 
and as many such copies must be furnished to him as he 
was entitled to require of the original bill, and upon similar 
C 2 
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terms; the sisnature of the counsel to the amendments ' 

must be copied on every such amended printed bill. If the 
amendments exceed the length of two folios in any one part, 
the amended bill, that is, tne whole bill as amended, must > 

be reprinted, and the same process must be eone through 
in serving a copy of it on the defendant's solicitor, as has ^ 

been pointed out with respect to the service of the copy of 
an original bill. 

If the plaintiff desires an answer to the amendments, he 
must file fresh interrogatories, and it is presumed thejmust, 
as in the case of inteiTOffatories to any original bill, he filed, i 

and copies delivered witnin eight dajrs afur the time when 
the defendant ought to appear to the amended bill. It is i 

scarcely necessary to observe that an amended bill may be i 

demurred to in the same way and on the same grounds as 
an original bill, and the same course of proceedings is 
adopted on the part of the plaintiff, in meeting and dis- i 

posing of a demurrer to an amended bill, as in treating a 
demurrer to an original bill. 

1 
lY. 0/ the plaintiff* 8 proceedings when the defendant ple€uls 
to the hiU, 

The defendant, instead of defending by demurrer, may 
elect to defend by plea. A plea may shortly and very 
generally be explained to be a statement by the defendant 
m* some document, or some fact, not appearing upon the .^ 

face of the bill, which of itself displaces the whole or a part i 

of the ec[uity of the bill, and absolves the defendant from 
the liability to answer. If the defendant pleads, when his 
solicitor has filed the plea in the office of the Clerk of 
Records and Writs, he gives notice, on the same day on 
which it is filed, to the plaintiff's solicitor, who then pro- | 

ceeds as nearly as possible as in the case of a demurrer. | 

His first step, having obtained a copy of the plea from the ;, 

Clerk of Records and Writs, should always be to lay a copy ^ 

of the plea and the bill, and such further information as the 
matter pleaded may show to be necessary, before his counsel, ^ 

to advise whether the plea should be submitted to or set 
down for argument. i 

Either party may set down a plea for argument imme- j 

diately on its being filed. If, therefore, the plaintiff elects ^ 

to submit to the plea, he must do so before the defendant , 

has set it down, it he wishes to avoid the costs of setting it 
down ; for if he submits before it is set down, desiring to j 

amend, he pays only 20s, costs, and can obtain an order of , 
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oouTse to amend. Bnt if he has allowed it to be set dowD, 
and then submits to it, he must pay 51. in addition to the 
20f.: (Zo/)e« y. De Tastei^ 3 Mad. 183 ; Vertum v. CW, 
Dick. 358.) • . 

If the plea is submitted to, the pbuntiff pajs, as above 
mentioned, 20s. costs, and may then obtam an order to 
amend his bill as of course. But whether he will do so, 
most depend upon the nature of the plea. If the plea is 
only to show want of parties, or to show some defects which 
can be remedied, the plaintiff will amend his bill. If the 
matter brought forward by the plea is such as to show that 
the plaintiff not only has not, in the existing state of the 
pleadings, a sufficient case, but cannot make one, that is, 
cannot, by any facts to be alleged by amendment and 
capable of proof, rebut the effect of the matter pleaded, 
then the plaintiff should at once, to ayoid further expense, 
dismiss his bill with costs. 

If he is adyised that the plea should be arsued, he should, 
within three weeks after the filing of the plea, set it down 
for argument, if he does not, the plea will be held good, 
•8 if it had been held good on argument (16th Order, 8th 
May, 1845, Art. 19), and the plaintiff will then have to pay 
the costs referred to by the 48th Order, 8th May, 1845, 
▼iz. the costs of the plea, and if it is to the whole bill, the 
costs of the suit. A plea is set down for argument in the 
aanie way as a demurrer, yiz., by presenting a petition of 
course for the purpose, stating for what court the bill ia 
marked, and getting the order made thereon drawn up and 
aeryed, and leaving it with the Begistrar to be set down, as 
with respect to the order for setting down a demurrer. A 

£iSL is, like a demurrer, put in the paper for hearing two 
js after it is set down ; and therefore the party settinjg 
it down must serve the order for setting down on the soli- 
citor on the other side, immediately on obtaining it. In 
arguing a plea, the same course is also pursued as in arguing 
a demurrer, namely, the counsel for the plea opens the case 
by reading the bill, or portions of it,' and the plea, and then 
arguing on the effect oi the plea as a defence to the matter 
alleged by the bill. Then tne counsel for the bill follows, 
and the leading counsel for the plea replies. 

If the plea is allowed, it is generally with costs ; that is, 
unless the plaintiff undertake to reply to the plea, or the 
court orders to the contrary (48th Order, 8th Maj^, 1845.) 
If it is overruled, the defendant always asks for time, and 
the court fixes a time within which he must answer. If the 
plea is allowed, then it is for the plaintiff to endeavour to 
G 3 
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obtain leave to amend, which the court usually grants, if it 
thinks that the case is capable of being mended by addi" 
tional &cts. But if the plea, from its very nature, is such 
that no imaginable alteration of the' facts can, in the opinion 
of the court, entitle the plaintiff to the relief he asks, 
respecting the matter pleaded, then the court will refuse 
liberty to amend : and in that case the order allowing the 

Slea also directs the dismissal of the bill (48th Order, 8th 
Iwr, 1845.) 

It must be here observed, that a plea may be in some 
instances resisted without reference to any defect either of 
form or of substance. For instance, if the defendant has 
allowed the time to answer to elapse, and is in contempt, 
that is, if attachment against him has been issued for not 
answering, it is irregular for him to file a plea without first 
tendering the costs of the contempt : {Foulkes v. Jones^ 
2 Beav. 274.) So, after the overruling of a demurrer, a 
plea filed without leave of the court is irregular {Rowley 
V. Eccles, 1 Sim. & Stu. 511), and it cannot be filed until 
the demurrer is actually taken off the file : {CustY. Boode^ 
1 Sim. & Stu. 21.) Nor can a defendant plead after ob- 
taining time to answer, and not having answered : {Newton 
V. Dent, Dick. 234.) 

A defendant is sometimes allowed to amend his plea 
either before or at the hearing of it. But it is not of course 
that he should obtain leave; he must, if desiring leave to 
amend before the hearing, do so by a special apphcation by 
motion ; and whether the leave be so asked, or at the 
hearing, the intended amendments must be stated. 

A plea is sometimes, at the heiiring, ordered to stand for 
an answer ; and either with or without liberty to except for 
insufficiency. If it is with liberty to except, the plaintiff is 
entitled to costs (Howlittg v. Butler, 2 Mad. 245) ; but if 
nothing is said about liberty to except, the plaintiff cannot 
except to so much of the answer as is comprised in the 
plea: (Sellon v. Lewen, 3 P. Wil. 219.J 

The defendant may, instead of pleading alone, elect to 
plead and answer ; that is, to plead to some matter in the 
Dill, and to answer the rest. If he does this, there is no 
difference in respect to the plaintiff's course for setting down 
and arguing the plea, except that at the hearing the counsel 
are furnished with copies of the answer as well as of the 
plea, and the answer may be read as evidence by the plain- 
tiff afi;aiiist the allegations of the plea. 

When the plaintiff simply sets down a plea for argument 
and does not reply to it, he admits, for the purpose of the 
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argument of the plea, the trnth of the allegatioiu of the 
plea as matters of fact, and contends only either that it is 
tMid in point of form ; or that it has not, admitting it to be 
tme, the effect for which it is used. But if he disputes the 
truth of the allegations contained in it, he may reply to it, as 
if it were an answer, before it is set down ; or, at the hearing, 
he may undertake to reply to it. The plea is then in fact 
treated as in the nature of a sufficient answer, and evidence 
is gone into for and against it ; and when the eyidence is 
completed, the cause is set down as if the bill had been 
answered. It must not be understood that such a hearing 
<^ the plea is conclusiye of the right so far as it is afiectea 
by the matter contaiued in the plea. If the plea is sup- 
ported by the eyidence, it is a good bar to so much of tne 
suit as it affects, and that although it may be bad in point 
of form or of substance ; for the plaintiff, by replying to it, 
instead of arguing its effect, admits its validity as a plea. 

A plea of outlawry, or of a former decree, or of an existing 
suit K>r the same objects, should not be set down ; the first, 
because its truth cannot be disputed ; the second, because 
if the plaintiff sets it down, he admits the fact of the two 
suits being for the same matter. In the latter case, the 
plaintiff's course was, under the old practice, to obtain by 
an order of course a reference to the master, to examine 
whether the suits were for the same matter. But now it is 
apprehended that the court would direct an inquiry of the 
same nature in chambers before his chief derk. Q) 

y. 0/ the plaintiff* s proceedings when the dtfendant dtfends 
by answer. 

The most usual course in a substantial suit is^ for the 
defendant to defend by answer, as it only occasionally 
occurs that a plaintiffs case is so bad in itself, or so badly 
pleaded in the oill if good in itself, as to justify a demurrer ; 
and demurrers, therefore, are usually filed only in suits in 
which the sole object is to take the opinion of the court on 
a point of law, raised intentionally on the face of the bill. 
And as for pleas in general, except in plain cases, such as a 
dear release of the plaintiffs demand, or some document or 
&ct unknown to the plaintiff, clearly and entirely rebutting 



0) The course of proceeding, when inquiries of any kind are directed, 
&JIs properly within the subject of proceedings after order or decree in 
chambers, and will be discussed in its place. 
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his demand, it may be remarked that to defend by plea is 
a course of proceeding so difficult, and it may be added so 
seldom complete, ana so often wholly fruitless, that ex- 
perienced practitioners very seldom resort to it. 

If then the defendant elects to defend by answering, and 
the plaintiff has filed interrogatories, the defendant is bound 
to answer within fourteen days from the time when a copy 
of the interrogatories has been delivered to him or to his 
solicitor. Most frequently he does not answer within that 
time, but obtains from the judge's chief clerk in chambers 
further time. 

The details of this procedure belong properly to the 
subject of defence, and will be treated of nereaner. 

is. the defendant does not answer within the time ori^- 
nally prescribed, or within such further time as he obtams 
for answering, the plaintiff is entitled to issue an attachment 
against him ; or he may file a traversing note under the 
52nd and subseouent Orders of May, 1845 ; or he may 
proceed to take the bill pro confesso, under the 76th to the 
80th of the same orders. If the plaintiff elects to proceed 
by attachment simply, he prepares and sues out an attach- 
ment in the same manner as for want of appearance, except 
that the application need not be supported by an afiidavit 
of no appearance having been entex^ed. The execution of 
the attachment consists, as in the case of an attachment for 
want of appearance, in delivering it to the under-sheriff, or 
proper officer of the county in which the defendant resides, 
whose duty it is to take the defendant into custody* If he 
succeeds in doing so, and takes bail, and makes his return 
accordingly, the plaintiff may then proceed by moving the 
court, that the messenger of the court do bring the defendant 
to the bar of the court to answer his contempt. This is a 
motion of course, and the order will be made on production 
of the attachment and the sheriff's return. The plaintiff 
must cause the defendant to be brought by the messenger to 
the bar of the court, to show why he does not answer, 
within ten days after he has been taken into custody ; other- 
wise he will be entitled to be discharged without payment of 
the costs of his contempt, and the plaintiff will have to pay 
them (73rd Order, May, 1845) ; but the plaintiff may, if the 
defendant does not answer within eight days after such dis- 
charge, issue a new attachment. Under the old practice, 
when the defendant was thus brought to the bar of the 
court, the plaintiff's counsel was entitled to move for, and 
obtained, as of course, an order to commit him to the Queen's 
prison. But he was always examined by the court to ascer- 
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tain why he did not put in an answer ; and if he stated that 
by reason of poverty he was unable to employ any pro- 
fessional |>erson, the court directed an inquiry by the master 
to ascertain whether that statement was founaed on fact. 
If the master's report supported the defendant's statement, 
the court assigned to him a solicitor and counsel ; but if the 
master's report was against him, then the plaintiff proceeded 
to take the bill pro canfesso. The 10th section of the 
15 & 16 Vict. cap. 80, directs that after Michaelmas Term, 
1852, '^no reference shall be made to any of the masters in 
ordinary of the court, except in cases in which, from some 
previous reference made in the cause or matter, or in some 
other matter or cause connected therewith, the court may 
think it expedient to make such reference." This section, 
and the 11th and 26th of the same act, and the practice 
which has grown up under them of not merely in general 
directing inquiries m chambers instead of before the master, 
but of the judge disposing at once of many matters of 
inquiry in open court, to save time and expense, wiU, it is 
apprehended, somewhat vary the practice. It is presumed 
that the court will now frequently, if not usually, when the 
defendant is brought to the bar in the custody of the 
messenger, satisfy itself without directing an inquiry, by 
requiring the defendant to state on oath the circumstances 
on which he founds his allegation of inability from poverty ; 
that if satisfied of his inability, it will at once make an 
order assigning to him solicitor and counsel, and by the 
same order, direct the issue of a habeas corpus^ and that the 
Clerk of Records and Writs do attend with the record on the 
return of the writ, in order that the bill may be taken pro 
oonfesso against him, unless he do in the mean time answer 
(Wel/ard v. DameU, 9 Sim. 652) ; or that, if not so satis- 
fied, it will then make the order, simi>ly handing him over to 
the Queen's prison. If the court, instead of taking that 
course, desires an inquiry, the order for committing the 
defendant to prison will be made as under the old practice, 
and an inquiry in chambers will be also directed. The 
inquiry will be conducted in the foUowing manner : — ^The 
sohcitor for the plaintiff leaves at the judge's chambers a 
copy of the order directing the inquiry (which being an 
order of the court must be regularly drawn up like any 
other order), duly certified as a true copy (17tn Order of 
16th October, 1852), and will then take out a summons 
under the 18tli of the same orders ; the defendant must be 
served with notice of the order and the summons, and the 
defendant will then, on attending, either bring in an affidavit 
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yeiifying his statement, or be examined on interrogatories 
or vivd voce, as tlie ju(^e may direct. If he is to be exa- 
mined vivd voce, his examination will properly be the 
examination in chief, and the plaintiff^s solicitor may cross- 
examine him. If he brings in an affidavit, the plaintiff will 
be entitled to cross-examine him on that affidavit (26th 
Order of 16th October, 1852.)* The chief clerk will make 
his certificate to the judge of the result of the inauiry ; and 
the plaintiff will prepare a copy thereof, under the 46th of 
the same orders, and procure it to be signed by the chief 
clerk, and, after the expiration of four clear days, by the 
judge : (49th Order of 16th October, 1852.) If no sum- 
mons is taken out in the meanwhile by the dissatisfied party, 
by way of appeal to the judge, on the certificate of the derk, 
so approved, the plaintiff will proceed as he would have 
proceeded under the old practice, on the master's report or 
certificate. 

When the defendant, being found by the judge, or certi- 
fied by the chief clerk, not to be of inability, persists in not 
answering, and has been committed to prison, the pluntiff 
must apply by motion, on production of a certificate from 
the keeper of the prison, for a habeas corpus cum causis 
directed to the keeper of the prison, to bring up the body 
of the defendant t.o the bar of the court to answer his con- 
tempt. The return of the writ of habeas corpus must be at 
least twenty-eight days from the day of the commitment of 
the defendant (1 Will. 4, cap. 36, s. 15, rule 2.) The order 
being made, the solicitor prepares a writ of habeas corpus 
(the form of which is set forth in the Appendix), which will 
be sealed at the Writ and Record office, on production of the 
order and the praecipe. The plaintiff's solicitor lodges the 
writ with the keeper of the prison ; the order for a habeas 
corpus also usually directs that a Writ and Record Clerk do 



. 1 It may be here observed that now, as a settled rule, the jndges' 
olerks are not permitted to be attended by coonsel; consequently, 
whenever the solicitor of the plaintifif to a suit desires that any exami- 
nation taken in chambers should be conducted by counsel, must 
apply to the judge to hear the examination. In principle, all orders 
made in chambers are, in fact, the orders of the judge, although for 
convenience the parties in an immense variety of cases dispense 
with a formal attendance before the judge himself, and dispose of their 
business before the chief clerk. But the judge is always accessible ; 
and if any of the parties desire to go before him, it is the practice 
to give them an opportunity of doing so directly : (HcupBord v. 
Haywardf 1 Kay. App. 31.) 
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attend with the record of the hill, in order that the same 
may be taken pro confeuo. On the day of the return of 
the writ, the Writ and Record Clerk attends in court accord- 
ingly ; and if the defendant has not in the mean time put in 
his answer, and remains still contumacious ; the plaintiff, by 
his counsel, moves that the bill be taken pro con/essoy which 
b ordered at once : (see Simmons y. IVood^ 2 Hare, 644.) 

If the plaintiff prefers, instead of adopting this course, to 
file a traversing note, he may do so under the 52nd Order of 
May, 1845 (the form of the note is given in that order); a 
copy of the note must be served on the defendant, under 
the 19th or 21st Order (as the case may require) of October, 
1842 : (and 56th Order of May, 1845.) The effect of a 
traversing note duly served is the same as if the defendant 
had filed a full answer traversing the whole bill, on the day 
on which the note was filed (57th Order, May, 1845), and the 
cause can then regulariy proceed. It is obvious that the 
course of filing a traversing note can only be usefully resorted 
to when the plaintiff is udependent of discovery by the 
defendant ; that is, when he can rely entirely on proof of 
the allegations of his bill. 

The plainti^ when the defendant has been taken into 
custody, has stUl another course open to him. Instead of 
committing the defendant to prison, and then proceeding by 
habeas corpus^ as above pointed out, to take the bill pro 
coafessOj he may, instead, proceed under the 76th Order 
of May, 1845, by moving against the defendant upon notice 
inunediately aft^ the execution of the attadmient, at any 
time within three weeks thereafter, that the bill may be taken 
pro confesso^ and on the motion being heard, the court may 
order the bill to be taken pro confesso immediately or 
upon terms as to time or otherwise. This order is, however, 
only a preliminary order, and the cause must, nevertheless, 
be set down ; usually it is ordered to be set down by the 
court on a given day. 

If the sheriff has not been able to take the defendant and 
makes his return accordingly, the plaintiff ma^, under the 
Orders of the 8th May, 1845, commencing with the 77th 
Order, proceed to take the bill pro confesso against him. 
If due diligence to execute an attachment has been used, 
so as to bring the defendant within the 77th Order as 
an absconding Oe/endani^ and if the defendant has appeared 
in person, or by his solicitor, the plaintiff serves on the 
defendant, or his solicitor, a notice that on a day named 
in such notice, being not less than fourteen days after 
service of the notice, the court will be moved to take 
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the bill [fro confesao, and if the court is satisfied on heaTin|; 
the motion that the defendant is within the 77th Order, it 
will make an order to take the bill pro con/esso (78th Order 
of May, 1845.) Notwithstanding this preliminary order, 
however, the cause is set down on a subsequent day, 
and the defendant may then, waiving all objections to the 
regularity of the decree, but not otherwise, be heard to 
argue on the merits shown by the bill : (82nd Order, May, 
1845.) As the court must be satisfied upon the facts before 
it will make an order under the 77th Order cited, the 
motion must be supported by an affidavit of merits, and the 
affidavit should be made by the sheriff's officer charged 
with the execution of the writ (Yearsleyy. Budgett, 11 Beav. 
144), as it must be shown that he has used due diligence. 

Or the plaintiff may, on the sheriff's return non est in- 
ventus to an attachment, and upon affidavit that due diligence 
has been made in endeavouring to execute the writ, proceed 
by writ of sequestration to take the bill pro con/esso : (9th 
Order of August, 1841.) The writ of sequestration must 
be founded on an Order which is obtained on motion of 
course, on production of the sheriff's return, and an affidavit 
bringing the case within the 9th Order of 1 841 . But the 
writ must be prepared by the solicitor like other writs, and 
like those must be sealed by a Clerk of Records and Writs. 

If the plaintiff cannot procure an affidavit to be made 
to satisfy the exigency of the 9th Order of 1841, it is open 
to him to move, on the return of the sheriff non est ifiventus^ 
that the Serjeant-at-Arms do take the defendant; and if 
the Serjeant-at-Arms takes him, the same subsequent course 
is pursued as if he had been brought to the bar by a mes- 
senger. K the Serjeant-at-Arms cannot succeed in taking ' 
the defendant, and makes his return accordingly, then on 
production of an office copy of his certificate, which is 
obtained at the Record Office, the plaintiff may move, as of 
course, and will obtain an order for a sequestration. 

The consequence of obtaining an order for sequestration 
is, that the plaintiff may at once move, as of course, to take 
the bill pro con/esso. The above is a general statement of 
the proceedings which must be adopted by a plaintiff to 
compel an answer, or to put himself in the same position, as 
nearlv as may be, as if an answer had been .put in. The 
details of the variations in procedure, consequent upon 
special circumstances, or special qualifications, or disqualifi- 
cations, of the parties, will be treated of in separate 
chapters. 
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YI. Of exceptions to angweri. 



Sapposing none of these difficulties to occur, and assuminj; 
tiie defendant regularly to have answered, the plaintiff is 
then to see that the answer is sufficient, that is, that it sub* 
stantiallj answers all the interrogatories. For this purpose, 
he obtains from the Writ and S^ord Office an office copy of 
the answer, a brief copy of which he should without delay 
make and lay, together with a copy of the bill, before his 
counsel, to advise whether the answer is sufficient. If it is 
not, the plaintiff may take exceptions to it, and require a 
further answer. 

In modem practice, it is not very usual to except to 
answers, unless they are grossly insufficient on some really 
substantial point; because, if they are insufficient on the 
question of what books and papers are in the power of the 
defendant (which is the most frequent subject of insuf- 
ficiency), the plaintiff has a quicker and more efficient course 
open to him by requiring the defendant to bring in to the 
judge's chamber an affidavit of what books, papers, &c., are 
in his possession or power ; and as to other matters which 
may rest peculiarly in the defendant's knowledge, the 
plaintiff may examme the defendant as a witness in the 
cause. Hence, exceptions are now much discouraged, as 
tending rather to useless expense and delay than to forward 
the parposes of justice. However, as they are not abolished, 
it is necessary to state the proceedings upon them. 

The question what is a sufficient answer, is one of pure plead- 
ing, and will not here be discussed. Exceptions are usually 
drawn by counsel, and m^ be taken off the file if they are 
not so signed : {Yates v. Iiardy^ Jac. 223.) When the draft 
has been obtained from counsel, a copy of it is made on 
unstamped paper, and indorsed with the name and address 
of the plaintiff's solicitor, and taken to the office of the 
Clerk of Records and Writs, where it is left with the clerk 
in whose divisiou the cause is filed. Notice should be given 
on the same daj by the solicitor of the plaintiff to the 
defendant's solicitor, that exceptions are filed : (24th Order 
of October, 1842.) Exceptions must be filed within six 
weeks from the date of the filing of the answer, otherwise 
the answer will be taken to be sufficient, and the plaintiff 
cannot afterwards except to it : (8th Order, November, 
1850.) Exceptions are not now referred to the Master as 
they used to be, but are disposed of by the court itself in the 
first instance, under the 13 & 14 Vict. cap. 35, sect. 27. 
[CH.] D 
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When the exceptions have been filed, the plaintiff's duty is to 
set them down for hearing after the expiration of eight days 
from the filing of the exceptions, and within fourteen days 
from such filing. If he does not, on the expiration of four- 
teen days, the answer is to be deemed sufficient (11th and 
14th Orders, November, 1850.) But with reference to the 
eight days, there is an exception that if the plaintiff is required 
in case of election by notice in writing n-om the defendant 
to set them down in four days, under the 13th of the same 
orders the plaintiff must set them down within such four 
days. The 1 1th Order contains another exception as to 
the eight days, viz., *^ when the common injunction may be 
obtained or retained on the allowance of such exceptions." 
This exception seems now to be entirely neutralised by the 
15 & 16 Vict. cap. 86, sect. 58, and the 45th General 
Order of 7th August, 1852, which abolish the common 
injunction for default of answer, and assimilate the practice, 
with respect to injunctions to stay proceedings at law, to the 
practice with respect to special injunctions generally. 

To set the exceptions down, the plaintiff's solicitor obtains 
from the Secretary of the Lord Chancellor, or of the Master 
of the Rolls, as in setting down a demurrer or a plea, 
an order of course, on production of a certificate from 
the Clerk of Records and Writs Office of the exceptions 
being filed ; and procures that order to be drawn up and 
passed at the Registrar's office. The Registrar will then 
set down the exceptions, and the plaintiff's solicitor must, on 
the same day, serve a notice on the defendant's solicitor (12th 
Order, November, 1850), otherwise the exceptions will be 
deemed not to be set down. By the same order, it is directed 
that exceptions shall be advanced and put into the paper 
for an early day, of which, in practice, the Registrar gives 
a note to the plaintiff's solicitor. Whenever the exceptions 
are set down, the plaintiff's solicitor should, without delay, 
prepare and deliver his briefs, and he should also leave with 
the proper officer of the judge before whom the exceptions are 
to be argued, a copy of the interrogatories, answer and 
exceptions. The brief on exceptions consists of a brief copy 
of the bill, of the interrogatories, of the answer, and of tne 
exceptions. No other papers are required, or allowed in 
taxation, except one or two sheets of observations drawn by 
the solicitor. On the subject of the observations appended 
to a brief by the solicitor conducting a case, it may be stated 
generally, for the guidance of young practitioners, that they 
are usefully addressed to givms a brief exposition of the 
general nature of the case ; and, m particular, of the peculiar 
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interests and relative positions of the parties, to assist the 
counsel in selectinff the points to which it is most important 
for the substantifu interests of his clients, that he should 
address his arguments. But it is not in general desirable 
in such observations to Suggest arguments, or to refer to 
authorities, as it is the peculiar duty and province of the 
counsel to find those, and they are sometimes rather em- 
barrassed than assisted, by having to consider a great 
variety of arguments and cases. 

When the exceptions come on for argument, the leading 
counsel for the exceptant opens successively each exception, 
by generally stating, first so much of the nature of the 
case as is requisite to show what is material to be answered; 
then, reading the interrogatory to which an alleged in- 
sufficient answer has been put in, and the answer to it ; and 
then commenting upon the answer to show that the inter- 
rogatory is not satisfactorily answered. He is followed by his 
junior, who offers such further observations as experience may 
dictate to him. The counsel for the defendant then, in the 
same order, oppose the arguments of the plaintiff, and the 
plaintifiTs leading counsel replies. The court, in general, 
gives judgment separately on each exception. If all the 
exceptions are allowed or disallowed, they are usually 
allowed or disallowed with costs to be paid by the unsuc- 
cessful party; but the costs are in the discretion of the 
court. If some exceptions are successful and others 
fail, the costs are usually made costs in the cause ; that 
is, they follow the genend result of the final decision ; or 
sometimes the court will direct that there shall be no costs 
on either side. As to those parts of the answer to which 
exceptions are allowed, the court may, and usually does at 
once, appoint the time within which the defendant must put 
in a further and better answer. The defendant must then, 
within that time, file such further and more complete 
answer. If he does not, the plaintiff may sue out process 
of contempt against him to compel him: (17th Order, No- 
vember, 1 8^0.) And the plaintiff's course is then the same as 
that already pointed out in reference to compelling an answer 
in the -first instance. When the defendant has put in a 
further answer, if the |)laintiff is advised that it is still in- 
sufficient, he may, within fourteen days from the filing of 
such fiirther answer, again set down the old exceptions ; if 
he does not, the answer is to be deemed sufficient (16th 
Order, November, 1850), and so with respect to a third 
uiswer. But on setting down the old exceptions after 
« defendant's second or third answer, the plaintiff must, in 
D 2 
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the notice to the defendants solicitor of setting down the 
exceptions, state the particular exception or eaceptions to 
whicn he requires a further answer: (1 9th Order, No-» 
vember, 1850.) 

If a third answer is held insufficient on argument, the 
court may order the defendant to be examin^ on inter- 
rogatories, Q) and to stand committed until he shall have 
perfectly answered, and the defendant is to pay such costs 
as the court shall think fit to award : (22nd Order, No- 
vember, 1850.) I am not apprised of any iostance in which 
these orders have been actea upon since the 15 & 16 Vict, 
cap. 86, and indeed it must be a yerj peculiar case in 
which it could be desirable to incur the delay and expense 
of two or three successive sets of exceptions, each requiring 
to be filed, set down and argued, when, as already observed, 
the plaintiff may obtain at once production on affidavit from 
the defendant of all the documentary evidence which he 
professes; and may as to other things insufficiently an- 
swered, by puttine the cause at issue, proceed to examine 
the defendant viva voce on all other matters in issue, in much 
less time than would be required to file, set down and hear 
the exceptions. 

The defendant, instead of meeting the original exceptions 
to his answers on argument, may within the eight days from 
the filing of the exceptions submit to them: (provided he is 
not in contempt.) And if he does so, and pays 20«. costs to 
the plaintiff, he has three weeks from the date of the submis- 
sion within which he may file his answer (10th Order, NoTem- 
ber, 1850); so he may after the exceptions have been set down, 
and before they are heard, submit (I7th Order, November, 
1850) ; if, however, he waits till they are set down, it is pre- 
sumed he must apply to the jud^^s chief clerk in chambers 
by summons upon notice to the plaintiff, for an order for fur- 
ther time. For the l7th Order of November, 1850, appears 
to contemplate this case, and to intend a specific appbcation 
to the court ; but since, under the 26th sect, of the 15 & 16 
Vict. cap. 80, and the practice adopted under it, all orders 
for time to answer are to be made in chambers, it is pre- 
sumed that now, in such a case, the application would be, as 
above pointed out, to the judge's chief clerk, and as the oider 



Q) Interrogatories, as a mode of examining in general, are abolished 
by the 15 & 16 Vict. cap. 86, sect. 28. Bnt in proceedings in cham- 
bers under the 15 & 16 Vict. cap. 80, sect. 30, plainti£b and witnesses 
may still be examined on affidavits, or interrogatories, or viod voce, 
as the judge shall direct 
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woiild be discretionftiy under the 17th Order of NoYember, 
1850, and therefore the application susceptible of oppo- 
sition, it should be made on notice of the summons. 

The plaintiff was frequently adyised, under the old practice, 
and it may still as frequently be material for him, to amend 
his bill aner the exceptions to the answer hare been either 
allowed or submitted to ; and to require the amendments 
and exceptions to be answered at the same time. If he did so 
under the old practice, the order to amend was of course ; 
and the defendant had the same time to answer the amend- 
ments and exceptions as he would have had to answer an 
amended bill simplieUer, although that time might exceed 
the time given by the Master for putting in a further 
answer. It would seem that the practice cannot now be 
strictly followed, the order for time to put in a further 
answer under the l7th Order of 1850 being an order of the 
court, and the defendant being expressly liable to process 
of contempt if he disobeys it: (17th Order, November, 
1850.) It follows, that unless the time given to him is the 
same as that to which he would be entitled under an order 
of coarse to amend (which would not be any time certain 
from the amendment of the bill, but fourteen days afler the 
service upon him of the interrogatories), he must answer the 
exceptions and amendments sepai^ately ; so that an order of 
course to answer the exceptions and amendments together ' 
will be, under the new practice, in fact an impracticable order, 
unless it includes terms that the time for answering the 
exceptions is to be co-equal with the time at which regularly 
the amendments must oe answered. It is apprehendea, 
therefore, that the application for an order for time to 
amend, and that the defendant may answer the amendments 
and exceptions together, must be on notice, so that the 
judge^s chief clerk may introduce into the order the neces- 
sary terms. 

The old rule is not abolished, that if the defence joins an 
answer and demurrer, or an answer and plea, the plaintiff 
must not except to the answer until the demurrer or plea has 
been disposed of; for if he does he thereby admits the 
validity of the demurrer or plea. So there is nothing iu 
the new statutes or orders which alters the rule, that if a 
plaintiff amends his bill after exceptions to the original 
answers allowed or submitted to, and afterwards sets 
down again the old exceptions, and has required an answer 
to interrogatories filed with the amended bill, he may file 
and proceed with new exceptions to any part of the answer 
to the amended bill ; and he may set them down and take the 
D 3 
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opinion of the court upon the new exceptions, independently 
of the hearing of the old exceptions, though, probably for 
convenience* sake the court would, unless good reason for a 
contrary proceeding be shown, direct the two sets of excep- 
tions to be brought on together. It is scarcely necessary 
to remark that, as under uie old syst-em of pleading and 

Practice, the new exceptions must not touch matters covered 
y the old exceptions. 

It has been observed, that exceptions for insufficiency are 
very infi'equent under the modern practice. The most 
usual, and, in most cases, the most material defect of an 
answer is an insufficient discovery of what documents, papers, 
and accounts are in the defendant's possession or power. 
When the answer is defective on this point, the most usual 
modem course is for the plaintiff, instead of excepting to 
the answer, to take out a summons at the judge*s cham- 
bers, that the defendant may bring in an affidavit stating 
what books and papers he has. The form of this affidavit 
has been settled at the Rolls, and approved by the other 
judges (see in/rd, p. 31.) 

y II. Of production and deposit of documents under the statute 
15&16 Vict. c. 86. 

As this proceeding is of incessant occurrence in chancery 
suits, and always early in the suit, it will be convenient to 
dispose of it here, although it would properly belong to 
the subject of interlocutory applications. 

The order, whether for deposit of documents, or only for 
inspection, is made under the 18th section of the 15 & 16 Vict, 
cap. 86, which directs, "that it shall be lawful for the court, 
upon the application of the plaintiff in any suit in the said 
court, whether commenced by bill or by claim ; and as to a 
suit commenced by bill whether the defendant may* or may not 
have been required to answer the bill, or may or may not have 
been interrogated as to the possession of documents, to 
make an order for the production, by any defendant upon 
oath, of such of the documents in his possession or power 
relating to matters in question in the suit as the court 
shall think right ; and the court may deal with such docu- 
ments, when produced, in such manner as shall appear just." 
The 20th section reverses the case, and gives the same 
privilege to a defendant as against the plaintiff. The 
order must generally, in the first instance, be applied for 
at chambers, under a notice issuing from the chambers of 
the Master of the Rolls, dated the 10th November, 1852, 
acted upon and confirmed in practice by the other judges. 
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The notice referred to speaks only of the producticm of 
doeuments, not of their deposit^ but the practice is to apply 
for orders for deposit, at coambers, as well as for orders fur 
production. 

The distinction between an order for deposit, and an 
order for. production, is this: — an order for production 
merely is made for the purpose of obtaining discovery only 
from the party ordered to produce ; an order for deposit is 
made either for the single purpose of securing documents, or 
for the double purpose of security and discovery. TTie 
results of this distinction are sometimes material; for in- 
stance, documents ordered to be produced only for inspec- 
tion, if brought into court, will in general be ordered out 
again at a subsequent stage of the cause, if the court is satis- 
fied that sufficient discover}' has been obtained, to the party 
out of whose custody they came, without reference to the 
question of his interest in them ; while documents ordered 
to be deposited will not be ordered out until the court is 
satisfied to whom they properly belong : {Dunn v. Dunn^ 
3 Drew. 17.) 

The order, according to the form adopted, is that the de- 
fendant do file an affidavit and produce for inspection or 
deposit them, as the case may be. It must be obtained on 
a summons on notice to the defendant, as it may, of course, as 
to inspection or deposit^ be opposed on many grounds. If 
there is any serious and difficult question involved in the 
opposition, the application is usually adjourned to be argued 
in open court; sometimes after argument before and an 
order made by the chief clerk ; sometimes by the application 
being originally brought before the judge in chambers, and 
by him adjourned to the court. 

The form of the order to make an affidavit, and for in- 
spection of documents under this statute is as follows : — 

The Master of theRolIs (or Vice Chancellor) at chambers. 
Upon the application of , and bearing the solicitor for 

the 

It is ordered that the do within make and file a 

full and sttfiicient affidavit stating whether he has, or has had in his pos- 
session or power any, and, if any, what documents relating to the matters 
la question in this suit, and accounting for the same. 

And it is ordered that the said do, at all seasonable times, 

spun reasonable notice, produce at the office of , at , such 

of the said documents as by such affidavit shall appear to be in his 
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posMssion or poiver, ezctpt such of the Bame, if anj, as he maj by his 
said affidavit object to prodace. 

And it is ordered that the said , his solicitor or agent, be 

at liberty to inspect and peruse the documents so produced, and to take 
copies thereof, and abstracts and extracts therefrom, aa the shall 

be advised, at his expense. 

And it is ordered that the said do produce the same before 

any examiner of this court, and at the hearing of the cause, as the 
said shall require. 

And the said is to be at liberty to make such further applica- 

tion as to all or any of the documents mentioned in the said affidavit, as 
he may be advised. 

The order for an affidavit and deposit is in the same form,, 
except that it orders the documents to be ** produced, and left 
with the Clerk of Records and Writs, in whose division the 
cause is," instead of ordinary production only ; and it orders 
that the Clerk of Records and Writs do produce the same 
before any examiner, and at the hearing of the cause, instead 
of ordering the party to do so. 

The affidavit to be brought in, with documents, by the 
party ordered to produce them, is as follows : — 

1« I have in my possession or power the documents relating to the 
matters in question in this suit, set forth in the first and second parts of 
the first schedule hereto annexed. 

2. I further say, that I object to produce the said documents set 
forth in the second part of the said first schedule hereto. 

3. I further say (state upon what grounds the objection is made, and 
verify the facts so far as may beJ) 

4. I further say, that I have had, but have not now in my possession 
or power, the documents relating to the matters in question in the suit 
set forth in the second schedule hereto annexed. 

5. I further say, that the last-mentioned documents were last in 
my possession or power on (state when.^ 

6. I further say (state what has become of the last-mentioned 4pcu- 
mentSf and in whose possession they now are.) 

7. I further say, according to the best of my knowledge, remembrance, 
information and belief, that I have not now, and never had, in my own 
possession, custody, or power, or in the possession, custody, or power of 
my solicitors or agents, solicitor or agent, or in the possession, custody, 
or power of any other persons or person on my behalf, any deed, account, 
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Wk of accoant, voocher, receipt, letter, memoimndani, paper, or 
writiDg, or aoy copy of an extract from any auch documeots, or atij 
other docnmcDt whatever relating to the mattem in qnestioD in thia 
suit, or any of them, or wherein any entiy has been made relative to snch 
matters, or any of them, other than and except the documenU Bet forth 
in the first and second schedale, hereto." 

These forms have received the sanction of the court : 
{Bochdale Canal Company v. King, 15 Beav. 11.) 

The application for an order for production or deposit 
upon affidavit is under the 15 & 16 Vict. cap. 86; and 
does not exclude an ordinary application for production, 
according to the old practice, 'Upon the admissions in the 
answer, if a sufficient answer on tnat point has been put in. 
This subject will be treated of in its place under the head 
of interlocutory applications. 

VIII. Of exceptions for scandal. 

An answer is open to other objections besides that of 
insufficiency. It may be what is called scandalous; or it 
may be impertinent. An answer is scandalous when it con- 
tains matter which is not only wholly irrelevant to any of 
the matters in issue, but also reflects upon the character of 
the plaintiff, or of some other person, or uses lan^age unfit 
for the court to hear. It is impertinent, when it contains 
matters simply irrelevant, though it mav be in no sense 
offensive to an^ person, or when it indulges in whollv in- 
defensible prolixity. Impertinence was formerly a subject 
for exception; but b^ the 17th section of the 15 & 16 
Vict. cap. 86, exceptions to impertinence in pleadings are 
abolished, and the impertinent matter is to be dealt with 
upon application to the court in disposing of the costs. The 
30th General Order of 7th August, 1852, provides that the 
application to be made for the costs of any impertinent 
matter introduced into any bill, answer or other proceeding, 
is to be made at the time when the court disposes of the 
costs of the cause or matter, and not at any other time. 
Under this order the question of the costs of impertinence 
in an answer will not be disposed of till the heanng of the 
cause. The consideration of that subject will therefore be 
postponed to a subsequent chapter. 

Exceptions still lie for scandal, and are disposed of by 
the court at once, like exceptions for insufficiency (IS & 14 
Vict. cap. 35, sect. 27), and the course of practice in pro- 
ceediDg to obtain the excision of scandalous matters nrom 
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an answer does not differ materially from the course taken 
to obtain a further answer. The objectionable matter must 
be brought before the court bj exceptions, which must be 
signed and are usually drawn by counsel, and the exceptions 
must describe the particular passages which are alleged to 
be scandalous : (23rd Order, 2nd November, 1850.) 

The plaintiff having filed exceptions for scandal must set 
them down within six dajs after the filing thereof, otherwise 
they are to be considered as abandoned, and the plaintiff 
will have to pay to the defendant such costs as he may have 
incurred by the filing of the exceptions. When set down, 
the mode of proceeding to do which is the same as in setting 
down exceptions for insufiiciency, they will be ordered and 
put in the paper for hearing on an early day, and the 
plaintiff must, on the day on which they are set down, serve 
a notice thereof on the defendant or his solicitor, otherwise 
the exceptions will be deemed not set down : (I2th Order, 
2nd November, 1850.) The exceptions are argued in the 
same manner as exceptions for insufficiency, separately, and 
the court gives judgment on each exception. If the court 
determines in favour of any of the exceptions declaring any 
passages objected to scandalous, an order is made ac- 
cordingly, which must be drawn up, passed and entered 
like any other order ; and on production of the order, the 
officers having the charge or custody of the answer will ex- 
punge from it the parts which the court has held scandalous. 
The costs on disposing of exceptions for scandal are in the 
discretion of the court. 

IX. Of filing replication and going into evidence. 

When a complete answer and discovery, so far as the de- 
fendant can give it, have been obtained, the plaintiff^s next 
step in a suit proceeding in the ordinary way to a regular 
hearing, is to put the cause at issue by filing replication, 
which in such a case is to be done as under the old practice. 
The effect of replication is to deny generally the truth of 
the defendant's answer, and to put him to prove the allega- 
tions in it. Replication must be filed, where answers have been 
required and put in, within four weeks after the last answer 
is deemed or found to be sufficient: (l6th Order, 8th May, 
1848, No. 37.) When there are several defendants, the last 
answer means the last sufficient answer of the last answering 
defendant. The replication is prepared by the plaintiff's 
solicitor on parchment (the form of it is set out in the 93rd 
Order of 8th May, 1845), and is taken to the Writ and 
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Record Clerk to be filed. On the same day the plaintiflTs 
solicitor must give notice to the defendant's solicitor of his 
having filed replication. In Johnson v. Tucker, \5 Sim. 
599, a replication was ordered to be taken ofi* the file 
because such notice had not been given ; but in a later case, 
apparently fullj argued, and in which Johnson y. Tucker 
was cited, the court refused to take the replication ofi* the 
file, and instead, extended the time for the defendant to 
take the next step in the cause, so as to eive him the same 
time from the notice that he would have had from the day 
of JUing replication : (Wright y. Angle, U Jur. 987.) Bj 
the filing or replication the cause is completely put in issue, 
and each party may thereupon prepare for the examination 
of his witnesses. 

Before proceeding to discuss the mode of taking evidence, 
it will be convenient here to explain some of the details 
a£^ting the filing of replication. There can be but one 
replication in a cause, unless the court otherwise orders : 
(93rd Order, May, 1845.) It is clear, however, that within 
the meaning of that order the court may order more than 
one replication (Rogers v. Hooper, 2 Drew, see p. 97) ; but 
that course is frequently inconvenient, in many cases 
in which it is found, by com{)uting the times allowed in 
procedure, that the times within whibh the evidence must 
be closed would be difierent with reference to the sepa- 
rate replications ; but when that ground of inconvenience 
does not apply, the court will, if satisfactory reasons are 
shown, order more than one replication : (Bogers v. Hooper, 
2 Drew. 97.) If the ground of inconvenience applies, the 
proper course for the plaintiff, is to apply for leave to 
withdraw replication, and to file a fresh replication. Either 
of these applications is by motion on notice to the court, 
and not in chambers. If, however, an application to with- 
draw replication is not made till the cause is at such a stage 
that the defendant will be put unnecessarily and improperly 
to costs by the effect of withdrawing replication, the court 
will only give the leave on payment by the plaintiff of such 
costs as it thinks will meet the justice of the case : (Champa 
wy V. BuchaJi, 3 Drew. 5.) Nor is it of course to permit 
more than one replication to be filed : a case of necessity 
must be shown : (Stinton v. Taylor, 4 Hare, 608.) 

Replication should, of course, be filed against all the 
msweritig defendants, whom it is desired to put to proof of 
the matters sdleged in their answers ; for as against any 
defendants against whom the answers are not replied to, the 
caose will be b^ard on bill and answer, that is, the plaintiff 
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will be taken to admit the answer to be trne, and the 
answer is and may be received as evidence at the hearing for 
the defendant. The replication which indicates against 
what defendants the cause will be heard on bill and answer, 
will be framed accordingly. 

The consequence of not filing replication at the proper 
time is that the defendant may move to dismiss the bill 
for want of prosecution (16th Order of May, 1845, sect. 37) ; 
but when such a motion is made, the court, instead of dis- 
missing the bill, almost invariably, except in a case of very 
gross delay, gives the plaintiff leave to file replication within 
such time as in the view of the court is sufficient, ha^dng 
regard to the nature of the explanation given by the plain- 
tiff of the delay. Under the new practice, when a de- 
fendant has neither answered nor been required to answer, 
he is considered as having traversed the case made by the 
bill, and it follows that the plaintiff must prove his whole 
case, and issue is to be joined by filing replication : (28th 
Order of 7th August, 1852.) No specific time is fixed by 
the act of the 15 & l6 Vict. cap. 86, nor by the orders 
under it for filing replication, where the defendant has not 
been required to answer, and has not answered. But it will 
be prudent always to file replication at the earliest possible 
time after the plaintiff is in a position to be entitled to do 
so, as by the 29th Order of Au^st, 1852, the defendant to 
a suit commenced by bill, who shall not have been required 
to answer, and shall not have answered, may move to dismiss 
the bill at the expiration of three months after his ap- 
pearance, unless in the meantime the plaintiff shall have 
moved for a decree (under the 15th section of the 15 & 16 
Vict. cap. 86, and the orders made in respect of that mode 
of proceeding), or shall have set the cause down to be heard. 

X, Of the plaintiff^ 8 proceedings on going into evidence. 

It must be borne in mind generally, that now the parties 
to a suit may be witnesses for or against themselves, and a 
wife may give evidence against her husband, and the hus- 
band against the wife: (14 & 15 Vict. cap. 99, and 16 & 17 
Vict. cap. 83.) Evidence for the hearing of a cause regu- 
larly brought to a hearing, may now be taken in two ways : 
either by affidavits, or by oral evidence ; the old practice 
of examining on interrogatories being entirely abolished 
by the 15 & 16 Vict. cap. 86, sect. 28, subject only to a 
power in the court to order particular witnesses to be 
examined on interrogatories. Iiie plaintiff may in the first 
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instance, elect whether he will proceed to take evidence hy 
affidavit or oraUy (29th sect, of 15 & 16 Vict. cap. 86), 
and he must give notice to the defendant of what nis in- 
tention is, seven days aAer issue joined (dlst Order of 7th 
August, 1852); if he does not give any notice, or if he 
gives notice that he intends to proceed by affidavit, the 
plaintiff and ' defendant are both at liberty to verify their 
rrapective cases by affidavit ; but if any defendant shall, 
within fourteen days after the expiration of the seven days, 
give notice to the plaintiff or his solicitor that he desires 
the evidence to be oral, then the evidence must be taken 
(Mrally : (30th sect, of the 15 & 16 Vict. cap. 86, and 
Slst Order of August, 1852.) It follows, therefore, that it 
ma^ be a fruitless expenditure of time and trouble for the 
plamtiff to prepare affidavits until the expiration of the 
fourteen days from the date of his notice ; but that delay 
is not in practice material, because in most casf s of the least 
importance, it is not more than is required for obtaining 
advice on evidence, and preparing instructions for counsel to 
settle affidavits, or to examme viva voce, as the case may be. 
For when the plaintiff's solicitor has filed replication, before 
collecting evidence, he usually lays the bill and answers, and 
copies of the documents intended to be relied on, before his 
counsel to advise, on evidence — ^that is, to advise on what 
points the defendant's answer may be relied upon as evidence 
for the plaintiff, on what points it is material that the plain- 
tiff should produce evidence, and in which of the modes per- 
mitted hj the practice evidence should be adduced. (^) When 
the solicitor has procured his counsel's opinion on these 
matters, his next step, whether the plaintiff intends to proceed 
by affidavit or by oral evidence, should be to collect and 
examine his witnesses, and to take down in writing what 
depositions relating to the matters in issue, on which he is 
advised to go into evidence, each of them can make. This 
part of the solicitors duties is among the most important 
and difficult of his functions ; in executing it he must ex- 

0) Since the printing of this passage the following (the 4th) 
Qeneral Order, dated January, 13, 1855, has been issued. *' It shall 
not be competent for the plaintiff or any defendant to require by notice 
or otherwise, that the evidence to be adduced in a cause shall be taken 
orally, but when issue shall have been joined in any cause, the plaintifi' 
and defendants respectively shall be at liberty to verify their respective 
cases either wholly or partially by affidavit, or wholly or partially by 
the oral examination of witnesses before one of the examiners of the 
ooort, or before an examiner to bo specially appointed by the court.' 
[CH.] B 
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ercise mach judgment in the selection of bis witnesses, so as 
not to bring forward a witness who maj, either from igno- 
rance, or impetuosity, or from improper motires, damage his 
case; and so as not to mislead his counsel, particularly 
when the evidence is intended to be vivd voce, by suggesting, 
as fit to be relied upon, as testimony, depositions which cannot 
be borne out by the witness when Ibe is under actual examina- 
tion. In doing this duty the solicitor will remember also that 
he has only himself to rely upon : since partly by reason of a 
rule of etiquette, the ground of which is not* very intelli- 
gible, and partly from a rule of convenience which is per- 
fbctly intelligible, counsel never in practice see or communi- 
cate witli the witnesses before their examination. The 
preliminary depositions thus taken by the solicitor should 
be ciirefully and clearly set out as part, and the most ma- 
terial part, of the instructions given to the counsel who is 
to prepare the affidavits or to examine the witnesses. 

If tne evidence is intended to be taken by affidavit, the de- 
positions should be laid before counsel, with copies of the bill 
and answer, and of the documents in the case, as his instruc- 
tions to prepare or to settle the affidavits (that is, when the 
plaintiflPs solicitor chooses to have the affidavits settled by 
counsel, a practice which is in general advisable, though it is by 
no means universal.) Affidavits are to be divided into para- 
graphs, and every paragraph is to be numbered consecutirely, 
and as nearly as may be confined to a distinct portion of the 
subject : (15 & 16 Vict. cap. 86, sect. 37.) And they must 
be in the first person (126th Order, May, 1845.)(0 When 
the affidavits are drawn and settled, they are copied on 
paper (and care should be taken that there are no era- 
sures) ; and they are sworn before the Clerk of Affidavits, 
who files them and delivers out office copies, which must be 
obtained to be used at the hearing, and in any proceeding 
in which the evidence is to be relied on. 

Affidavits sworn in London may also be sworn before one 
of the ^* London Commi8si(mers to administer oaths in 
Chancery," appointed under the 16 & 17 Vict. cap. 78. 
These commissioners must be solicitors, practising and having 
an office within ten miles from Lincoln^s Inn Hall ; but the 
affidavits sworn before them need not be sworn at their 
offices, but any where within the limit mentioned of ten miles 
from Lincoln's Inn Hall : (Re Clerks of Records and WritSj 
3 De Gex, M. & G. 723). If an affidavit is to be made 
by a person residing more than ten miles from Lincoln's 

Q) See farther Orders relatiug to affidavits, /nm^ p. 40. 
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Inn Hall, it is strom before one of ** tiie Coxnminionen to ad- 
minister oaths in Chancery,'* appointed under the 16 & 17 
Vict. cap. 78, in substitution of the *^ Masters Extraordinary 
in Chancery;"^ and the name of the place and county where 
the affidavit is sworn must be expressed in the jurat. If the 
defendant is in Scotland, Ireland, or in the Channel Islands, 
or in any colony, island, plantation or place under the domin- 
ion of the Queen, an amdayit may t>e sworn before any 
jud^ court, noUuy public, or person lawfully authorised to 
admmister oaths in such places ; or it may be sworn before 
any of her Majesty's Consuls or Yice-Consuls in any foreign 
parts out of her dominions ; and the Court of Chancery 
will take judicial notice of the seal or signature, as the case 
may be, of such person: (22nd sect, of 15 & 16 Vict. cap. 
86.) The act applies to affidavits taken in the colonies 
before the passing of the act ; and affidavits so taken in the 
presence of a person lawfully authorised to administer oaths, 
are receivable under the 22nd section of the act, without 
verification of the signature of the person before whom they 
are taken : (Batenum v. Cook, 3 Ve Gex, M. & G. 89.; 
And an affidavit sworn abroad may be filed, although the 
place at which it is sworn is omitted in the jurat : {Meek 
V. Ward^ 10 Hare, App. L) 

The introduction of affidavit and vivd voce evidence has 
so altered the practice in this material point, thatihe evi* 
dence of each side may be known from time to time, as eadi 
part is completed, pending the examination of the witnesses ; 
either party bein^ entitl^ if affidavits are used, to obtam 
from tne affidavit office, within fort^-eight hours of their 
being filed, office copies of the affidavits filed by the other : 
(U7ti& Order of Ma^, 1845.) To prevent the results of 
this, it is most usual in practice for each party to hold back 
bis affidavits ; that is, not to file them till the last day fixed 
for closing the evidence ; and he has a right to do so : 
{Thompsom v. Partridge, 17 Jur. 1108.) 

It would seem, indeed, from the expressions used in that 
case hv the Lord Justice Turnto, that if one partv has seen 
the affidavits of the other side, that fact would be against 
him in any application to enlarge the time for dosing^ the 
evidence; ana Lord Justice Turner intimates an opinion 
that it never was the intention that there should be reply 
upon reply on the affidavits (as in the case of affidavits for 
and against a mption), or that it should be incumbent on 
either part^ to file his affidavits within a limited time. 

The plaintiff's solicitor, of course, takes office copies of 
the affic&vits that he files, with which office copies he should 
E 2 
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be provided when attending the hearing of the cause, or any 
previous proceedings in which the evidence is intended 
to be reaa. 

Before proceeding further it should be generallj observed 
that, strictlj speaking, all the ordinary rules of evidence 
appl)r to affidavit as well as to viva voce evidence, though this 
rule is far fi-om being invariably acted upon. 

The most usual defect in affidavits not prepared with due 
skill and care, arises indeed from a neglect or this rule. Affi- 
davits are, in consequence, frequently presented to the court 
full of irrelevant matter, and of what ma^ be termed mere 
gossip, quite useless as evidence, and having no efficacy of 
any kind except in the swelling of costs, which may ulti- 
mately fall on the party on whose behalf they are tendered. 
It is not intended here to discuss particularly the rules of 
evidence, but it may be stated generally, for the guidance 
of the young and inexperienced solicitor, that, with regard 
to affidavits, they should speak as precisely as possible, and 
only as to facts touching the matters substantially in issue ; 
they should speak only m)m the knowledge of the deponent, 
and not as to mere belief unsupported by proof of facts 
warranting that belief ; and they should avoid altogether 
hearsay and mere opinion, except where the particular sub- 
ject-matter is one in which evidence of that kind is properly 
admissible ; as, for instance, in cases of pedigree, where 
hearsay evidence is good evidence, or in cases of a scientific 
or professional character, where evidence may strictly (and 
must, in fact, from the nature of the case) consist of opinion. 
Also, in preparing affidavits intended to rebut the affidavits 
filed by the opponent, great care should be taken to rebut 
the allegations in general, if possible, — ^not by simple deniid, 
but by the allegation of facts negativing the opponent's evi- 
dence. It is too common to find that an affidavit answering 
an affidavit, which alleges facts, consists simply of a string 
of contradictions of those facts, giving no reasons for the 
contradictions, and no facts negativing the facts intended 
to be contradicted. Such affidavits in reply are in general 
worthless — ^indeed, worse than worthless, because they do not 
and cannot satisfy the mind of any judge, but may, and 
most frequently do, mve to the court an impression that the 
deponent has been Drought up, as it were, broadly to give 
the lie to the opposite witness, and thus raise a suspicion of 
the honesty of the case that he is so brought to support.(*) 

Qy Since the above passage was in print, it has been ordered by the 
8th General Order of the 13th January, 1855, that ''all affidavits 
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B^ Uie asth section of the 15 & 16 Yicl. can. 86, it is 
provided that *^ any witness who has made an amdarit filed 
b^ an^ part^r to a cause shall be subject to oral cross-eza* 
mination, within such time after the time fixed for closing 
the evidence as shall be prescribed in that behalf hy any 
order of the Lord Chancellor, bv or before an examiner, in 
the same manner as if the evidence given hy him in his affi- 
davits had been given by him orally before the examiner ; 
and after such examination may be re-examined orally by 
<»r on the part of the party by whom such affidavits were 
filed ; and such witness shall be bound to attend before the 
examiner to be so cross-examined and re-examined upon 
receiving due and proper notice, and payment of bis reason- 
able expenses, in like manner as if he had been duly served 
with a writ of subpana ad testUieanibtm before such exa- 
miner.'' The time within which the evidence should be closed, 
including the cross-examination and re-examination of tiie 
witnesses, is eight weeks, except tiiat any witness who has 
made an affidavit intended to be used by any party to a 
cause at the hearing thereof, is subject to cross-exammation 
within one month after the expiration of the said eicht 
weeks : (5th Order of 13th January, 1865.) The plaintiSPs 
solicitor, therefore, when the evidence proceeds by affidavits, 
should obtain office copies of the defendant's i^davits at 
the earliest possible period after he has had notice of their 
being filed, and should lay copies of them, together with the 
pleadings and the documents, or copies of them, before his 
counsel ; and having procured his advice whether they 
require cross-examination, he shotdd, if advised to cross-ex- 
amme, prepare his instructions accordingly. He must give 
foity-eisht hours' notice to the defendant's solicitor of tiie 
time and place of the cross-examination : (34th Order, 7th 
August, 1852.) The service of a subpana nul testificandum is, 
as it will have been noticed, dispensed with by the statute ; 
both the statute and the orders are, however, silent as to 
what notice must be given to the witness, — nor was the pre- 

vbether to be used at the hearing of a cause, or on any other pro- 
ceeding before the coart, are to state distinctly what facts or circnm- 
stanoee deposed to are within the deponent's own knowledge, and his 
means of knowledge, and what facts or circumstances deposed to are 
kiiown to or believed by him bj reason of information derived from 
other sources than his own knowledge, and what suoh sources are.** 
And by the 9th Order, *' the costs of affidavits not in conformity with 
the preceding order, are to be disallowed on taxation, unless the court 
■hall otherwise direct." 

s 3 
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cise time for moyingfor the writ before the time appointed for 
the examiDation fixed under the old practice. I believe the 
practice is to give him, if in London or within t«n miles of 
It, forty-eight hours' notice. Regularly, the cross-exami- 
nation takes place before one of the official or ordinary 
examiners of the court, at whose office the plaintiff's 
solicitor desiring to cross-examine will obtain an appoint- 
ment ; and he must leave at the examiner's office a copy of 
the bill, and of the answer, if any : (31st section of 15 & 
16 Vict. cap. 86.) The plaintiff's brief for cross-examining 
will consist of copies of the bill and answer, and the affida- 
vits filed ; and of such furtlier information as the plaintiff^s 
solicitor may have been able to obtain, if any, as to the 
knowledge of the witness about the facts to which he has 
deposed, and on which he is to be cross-examined. 

The cross-examination of the witnesses is, of course, 
opened by the cross-examining party ; the affidavits of each 
party being the examination of jiis witnesses }n chief. The 
cross-examination is conducted as nearly as possible on the 
same principle, and in the same manner, as a cross-exami-. 
nation at l)isi Frius. The language of the statute is, that 
oral examination before the examiner is '^ to be conducted 
as nearly as may be in the mode now in use in Courts of 
Common Law with respect to a. witness about to go abroad, 
and not expected to be present at the trial:" (sect. 31.) 
Unfortunately, it seems that on what is the peculiar mode 
of examining at common law with respect to a witness 
about to ^o abroad, if, indeed, it differs at all from the mode 
followed m open court at Nisi Frius, no authority can be 
found (see Lord v. Colvifiy 2 Drew. 208) ; but the prac- 
tice at Nisi Frius is well known, and is usually followed 
in practice in the examiner's office. The deposiiioiu of the 
witnesses are taken down by the examiner in writing, and 
must be with his own hand, in the form of a narrative. The 
questions and answers are not usually taken down ; but the 
examiner may put down any question or answer if he thinks 
fit. The examiner has no power to decide upon the mate- 
riality or relevancy of any question ; but if any question is 
objected to he gives his opinion thereon, and notices 
both the question objected to and his opinion on the face of 
the depositions. He is not, however precluded by the act 
or orders from applying the ordinary rules of evidence as to 
admissibility, and in practice does accordingly apply them. 

When the plaintiflrs counsel has cross-exammed any of 
the defendant's affidavit witnesses, the defendant's counsel 
re-examines them, following, in such re-examination, the 
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practice adopted in re-exambation at Nisi Prins ; and lo, if 
the defendant cro89-ezainined any of the plainti^Ts witnesses, 
the plaintiff is entitled to re-examine them ; the original 
idBda^its being, as already observed, treated as an examina- 
tion-in-chief on each side. The re-examination of any witness 
must, however, immediately follow hb cross-examination, 
and not be delayed to a future period : (35th Order of 7th 
August, 1852.) If a witness produced at the examiner's 
office for examination or cross-examination refuses to be 
sworn or to answer, he is to be dealt with as he would have 
been under the old practice if he refused to be sworn or to 
answer the written interrogatories (33rd section of 15 & 16 
Vict. cap. 86) ; that is, the examiner certifies that he has so 
re&sed, and the party examining moves in court ex forte^ 
on production of the examiner^s certificate, that the witness 
may be ordered to answer within four days or stand com- 
mitted : {Austin v. Prince^ 1 Sim. 348.) But if a witness 
demurs or objects to any question put to him, the question 
and the demurrer or objection are to be taken down by the 
examiner, and transmitted by him to the Record Office, 
and the validity of the demurrer or objection is to be decided 
by the court : (15 & 16 Vict. cap. 86, sect. 33.) The soli- 
citor of the examining party then takes an office copy of the 
demurrer or objection at the Record Office, and obtains an 
order in the usual way to set it down ; but he serves the order 
on the witness only, and the demurrer will be set down to be 
argued after any demurrer or plea already set down. When 
the depositions are completed, the original depositions signed 
by th^ examiner are transmitted by him to the Record 
Office, and are there filed ; and the plaintiff's solicitor then 
takes an office copy of them, on payment of Ad, per folio. 
A brief copy of the depositions will form part of the brief 
to be used at the hearing of the cause. If, as is most 
usually the case, the evidence cannot be completed by either 
party within the time fixed by the General Order, the time 
may be extended by an order of the court (38th section 15 
& 16 Vict. cap. 86) ; for which an application in chambers 
must be made : (Notice of Master of the Rolls, 10th No- 
vember, 1852.) If both parties. desire time, and agree to 
have the time extended, the order is obtained as a consent 
order ; but if either party objects, the party desiring the exten- 
sion must support tne application by affidavits showing that 
there has been no avoidable delay, and that justice cannot 
be done without giving him further time. After the time 
fixed for closing the evidence, no evidence can be received 
without the special leave of the court first obtained : (38th 
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section of 15 & 16 Vict. cap. 86.) The application for 
such special leave is made in open court, and not in cham- 
bers. ^ 

If^ instead of proceeding b^ affidavit evidence, the plain- 
tiff elects, and gives such notice as pointed out above, or if 
any defendant requires that the evidence should be oral, 
an appointment will be obtained by the plaintiff's solicitor, 
whenever he is ready to examine any of his witnesses, at 
the examiner's office. (^) [It has been already noticed, 
that he may examine any defendant as a witness, and he 
does not thereby lose or vitiate his right to a decree against 
him : (^Harford v. Reesy 9 Hare, App. 70)1 ; and he should 
give to the solicitor of the defendant forty -eight hours' notice 
of the appointment: (36th Order, 7th August, 1852.) The 
same course of examination then takes place before the ex- 
aminer as already pointed out for cross-examination of 
affidavit witnesses, except that, of course, each party first 
examines his witnesses in chief viva voce, instead of by affi- 
davit; and the same general rules govern the examination as 
in an examination at Nisi Prius. The (lepositions, when 
completed, will be dealt with as above pointed out. 

Although the parties may have elected to proceed by 
oral evidence, affidavits by particular witnesses, or as i-o 
particular facts and circumstances, might, before the Orders 
of January, 1855, be taken to be used at the hearing as by 
consent, or by leave of the court obtained upon notice, and 
such consent might be given by or on the part of married 
women, or infants, or other persons under disability, with 
the sanction of the court : (15 & 16 Vict. cap. 8o, sect. 
36.) To obtain such an order there must be special rea- 
sons applicable to particular witnesses — ^reasons arising out 
of the particular facts of the case ; the mere fact of witnesses 
being elderly persons is not enough : (Rofcers v. Hooper^ 
2 Drew. 97.)(«) 

It occurs finequently that the^ examiner's office is too full 
of business to allow of an appointment sufficiently early to 
meet the pressing nature of the suit ; and it occurs a^, 
of course, occasionally, that witnesses require to be exa- 
mined who, either froni age or illness, or distance of 
residence, cannot be brought to the examiner's office. Li 

0) It will be recollected that by the 4th General Order of January, 
1855, snch notice, or reqaisitioo, is not now necessary: (see ante, 
p. 37.) 

(*) The 4th Order of January, 1855, seems to render the abore 
section of the statute now wholly inapplicable. 
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mj of these cases it becomes necessary to obtain the ap- 
pomtmeut of a special examiner (under the Slst section of 
the 15 & 16 Vict. cap. 86), who, if the examination is to be 
conducted in town, is usually, but not necessarily, a 
barrister ; and, if in the country, either a barrister or a 
solicitor practising in the neighbourhood where the wit- 
nesses reside ; but a layman may, it seems, under circum- 
stances, be a special examiner. When the appointment of a 
special examiner becomes requisite by the state of business 
in the examiner^s office, if the parties can agree in Uie 
selection of an examiner, either party, but usually the 
plaintiff*, applies to the court, the other party appearing and 
consenting to the appointment of the person selected, who 
is then appointed by an order of the court, and forthwith 
becomes and is the examiner for the purposes stated in the 
order, and is invested, by force of the 15 & 16 Vict. cap. 86, 
with all the authority and power of one of the r^;idar 
examiners of the court. The business of/ examining wit- 
nesses is conducted before a special examiner at such times 
and places as he appoints, with the same formalities, and 
according to the same practice, as if he were one of such 
regular examiners, and when the depositions are concluded 
before him, as he has no officer responsible for the trans- 
mission of the depositions, it would seem he must personally 
deposit them in the Record Office. The practice, at any 
rate, is for him to do so. If the parties to a suit cannot 
agree in the choice of a special examiner, or if either party 
objects altogether to a special examiner, the party desiring 
it must apply to the court, by motion on notice, for an order 
appointing a special examiner. Such a motion must be 
supported by imidavits verifying the merits — ^that is, the 
circumstances on which the application is founded, and 
^erally the court will make the order, if satisfactory proof 
18 produced that the nature of the cause requires expedition 
beyond that which could be obtained in the ordinary course 
of business, and that an appointment cannot be obtained in 
time, such as that the witnesses, or some of them, are very 
old or in such infirm health as to warrant expectation of 
death before an appointment could be obtained, or are 
about to proceed abroad ; or that other circumstances of a 
like nature exist, from which the court will collect that 
justice will probably be defeated if the party applying waits 
for his turn in the examiner's office, in the usual course of 
business: (see Bremwn v. Preston, 10 Hare, App. 17; 
Pillar V. Thompson, 10 Hare, App. 76.) The motion 
is properly to the court, and not in chambers (MacNiece v. 
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Acton^ 22 L. J. 584); but such orders ma^ be and are 
made on application to the chief clerk m chambers: 
(WUUanu y. Williams, 22 L. J. 639.) The distinction, 
when they should be made by motion in court, and when 
upon summons before the chief clerk, seems to be this: 
that they tre properly made in chambers when they are 
consented to, or when the grounds of application and 
objection are not such as to require much argument ; but 
that when thej involre difficult questions of fact, or of law, 
or of both, directly or indirectly, they should be made to 
the court at once, and for this reason — ^that if made before 
the chief derk, and either party is dissatisfied with his 
decision, and desires to take tne opinion of the judge upon 
it, the judge would in such a case, almost of course, adioum 
the case to be argued by' counsel in court. It will, there- 
fore, be matter for the discretion of the solidtor, depending 
on the nature and fitcts of the case, when to apply in cbam- 
ben, and when to instruct counsel to move in court ; and it 
will be borne in mind that if either oourse is improperly 
taken, the extra costs occasioned may &11 on the party 
takmg it 

The consideration of the details of the method in which 
these and other motions must be prepared and conducted 
will belong to a subsequent chapter, devoted to the subject 
of interlocutory applications by motion generally, wmdi 
forms a considerable portion of the business of the conrtb 
Generally, however, it may be here at once observed, that 
all motions, the order to be made on which depends on the 
discretion of the court — that is, all motions which are from 
their nature susceptible of opposition — must be made on 
notice, and that, regularly, notice of motion must be served 
on the solidtor of me opponent two clear days before the 
first day on which the motion can be made ; that is, a notice 
of motion for Thursday must be served on Monday, and so 
on ; but a notice of motion on Tuesday is properly served 
on Saturday, although one of the two clear days is a blank 
day. ^o, if an application, in the nature of a motion 
capable of opposition, is made upon summons in chambers, 
the summons must be served two clear days before the 
return : (6th Order of I6th October, 1852.) 

The evidence in a cause, whether taken by afiidavit or 
orally, ought regularly to be concluded within eight weeks 
from the time when the cause has been put at issue, by filing 
replication, with the addition of one month from the end of 
the eiffht weeks for cross-examining affidavit witnesses. The 
time for setting down the cause when the evidence is by 
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Affidavit, and either party cross-ezamines mrallj, does not, 
however, begin to run from the end of the eight weeks, but 
from the end of the time allowed for cross-examining: 
(SimkUs y. Vaugkanj Y. C. K., 13th January, 1865, not yet 
reported) ; and when it is so completed, and the depoei- « 
tions have been duly lodged by the examiner in the Record 
Office, eiUier party may take office copies therefrom of the 
trhole or any part of the depositions : (34th sect, of 15 & 16 
Vict. cap. 86.) 

In practioe, the evidence in contested cases rarely is com- 
pleted within the r^^ar time by either party, and then, 
if both parties being in the same predicament agree, the 
time is enlaryi^ by consent by an order of course, obtained 
from the chief clerk on a summons in chambers, on the 
application of the solicitor of one of the parties, the solicitor 
of the other appearing and consentin^r. But if either party 
is ready and desirous to proceed with the cause, ana the 
other is not, Uie party not readj applies in chambers, upon 
a sommona on notice to the sohcitor on the other nde to 
extend the time ftur taking the evidence. This application 
will not be granted as of course, but must be suptported by 
affidavits showing that there has been neither^ wuful delay 
nor culpable neglect, and expliuning the delay in such a way 
as to satisfy the chief derk tnat, using reasonaMe dili|;ence, 
the applicant could not complete his evidence within tha 
regular time. The applicant for time, as he is asking an 
indalgence, will, in almost all cases, have to pay the costs 
of the application, even when it is granted; of course, he 
most pay the costs if it is refused. 

Altnough in general, as pointed out, all evidence for the 
hearing of the cause must be either on affidavit or oral, the 
ooart may, if it thinks fit, order any particular witness or 
wituesses, within the jurisdiction or out of the jurisdiction, 
to be examined upon interrogatories in the old mode ; and 
with respect to such witnesses, the old practice of the 
court in relation to the examination of witnesses continues 
in full force, except so far as the same may be varied by 
any general order of the Lord Chancellor, or by any order 
of the court with reference to any particidar case : (28th 
section of the 15 & 16 Vict. cap. 86.) There is no general 
order varying the old practice on this subject, and it therefore 
becomes necessary to point out briefly what it is. When a 
witness is to be examined on interrogatories, draft inter- 
rogatories must be prepared ; they are invariably drawn, 
and must be signed, by counsel The general advice given in 
a previous pagefor the guidance of the mexperienced solicitor 
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in preparing instructions for settlinff affidavits, will applj 
equally to the preparation of instructions for interrogatories. 
When settled, thej are transcribed upon unstamped parch- 
ment and left at the ezaminer^s office to be filed, and an 
* appointment is then made for the examination of the witness ; 
at the time appointed, the solicitor attends, with his witness 
or witnesses ; they are sworn and examined by the ex- 
aminer |>rivately, no person being allowed to be present. 
The solicitor of the examining party should, however, be in 
attendance. The statute, in the 28th section referred to, 
does not speak of cross-examination, and I am not aware 
of any reported case in which that section has yet been acted 
upon ; however, I conclude that the act, by the word ex- 
amination, must mean full examination — that is, examination, 
cross-examination, and re-examination. When the ex- 
amination of a witness in chief upon interrogatories has 
been concluded, the solicitor of the party examining him 
gives notice to the other side that he has done so, in order 
to give him an opportunity of cross-examining. The notice 
contains the name and description of the witness and the 
place of his abode in London ; and he must keep the witness 
at his own expense in town for forty-eisht hours after the 
service of such written notice, and so, if the witness is cross- 
examined, he must be kept by the party producing him in 
town at his own expense, until the cross-examination is 
completed ; but the party intending to cross-examine must 
leave his interrogatories at the examiners office within the 
forty-eight hours, otherwise he will have to keep the witness 
in town for cross-examination at his expense. 

It follows from the reservation of the old practice as to 
examining particular witnesses on interrogatories, that the 
old rules as to publication passing and its consequences 
exist, and must have some effect where no special order is 
made by the court previously for the particular case, and 
where such rules are not incompatible with the exigences of 
the 15 & 16 Vict. cap. 86, and the orders made under it. 
But as under the last-mentioned act there is no such thing 
as passing publication, and as the evidence is, if taken vivd 
voce, of course known to both sides as it proceeds, the recon- 
ciling of the two systems will probably present many 
difficulties. In the absence of decision, and I am not aware 
of any since the new practice, to offiir speculative sugges- 
tions would be worse than useless to the practitioner. 
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XL Of proceedingM by ntoiion/or decree* 

A pUuntiffmaj, in certain cases, instead of bringing the 
caase to a regular hearing, proceed by moring for a decree. 
This is by the 15th section of the 15 & 16 Vict. c. 86, whic^ 
proTides that, ** the plaintiff, in any suit commenced by bill, 
shall be at liberty, at any time after the time allowed to the 
defendant for answering the same shall have expired (but 
beforereplication), to move the court upon such notice as snail, 
in that behalf, be prescribed by any general order of the Lord 
Chancellor for such decree or decretal prder as he may think 
himself entitled to ; and the plaintiff and defendant res^ctively 
shall be at liberty to file affidavits in support of and in oppo* 
sition to the motion so to be made, and to use the same on 
the htturing of such motion ; and if such motion shall be 
made after an answer filed in the cause, the answer shall 
for the purposes of the motion, be treated as an affidavit." 
And by the 16th section it is provided, ^* that upon an^ such 
motion for a decree or decretal order it shall be discretionary 
with the court to f^^nt or refuse the motion, or to make an 
order giving such £rections for or with respect to the further 
prosecution of the suit, as the circumstances of the case may 
reooire, and to make such ofder as to costs as it may think 

By the 22nd General Order of the 7th August, 1852, a 
month's notice is to be given by the plaintiff to the defendant 
or defendants, of the motion for a decree or decretal order ; 
and by the 23rd of the same orders, the affidavits to be used 
in support of such motion are to be filed before the service 
of such notice, and a list of such affidavits is to be set forth 
at the foot of such notice. The defendants must file their 
affidavits in answer, and furnish the plaintiff or his solicitor 
with a list thereof, within fourteen days after the service of 
the notice of motion: (24th Order of 7th August, 1852.) 

And within seven days after the expiration of the fourteen 
days, the plaintiff must file his affidavits in reply, which must 
be confined to matters strictly in reply, and he must, within 
the same time, furnish the defendant or his solicitor with a 
list thereof. If the affidavits are not strictly in reply, they 
are not to be regarded by the court, unless, on the hearing 
of the motion, the court shall give leave to the defendant to 
answer them, and ^en the costs of such affidavits and of 
the fiirther affidavits are to be paid by the plaintiff, 

[CH.] F 
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unless the court otherwise orders: (25th Order of 7th 
August, 1852.) And no further evidence is to be used on 
either side on the hearing of the motion, without leave of the 
court: (26th Order of 7th August, 1852.) It must be 
recollected that a defendant may put in a plea, answer, or 
demurrer, whether he is required to answer or not: (15 & 16 
Vict. c. 86, s. 13.) And by the same section, if the court 
giyes time beyond the regalar time for pleading, answering:, 
or demurring, the plaintrnTs right to move for a decree is, m 
the meantime, suspended. 

By the 8th Order of 13th January, 1855, ^* all affidavits, 
whether to be used at the hearing of a cause or on any 
other proceeding before the court, are to state distinctly what 
facts or circumstances deposed to are within the deponent's 
own knowledge, and his means of knowledge ; and woat facts 
or circumstances deposed to are known to or betieved by him, 
by reason of information derived from other sources than his 
own knowledge, and what such sources are ;" and by the 9th 
of the same Orders, *^ the costs of affidavits, not in conformity 
with the 8th Order, are to be disallowed on taxation, unless 
the court should otherwise direct." 

These Orders clearly apply to motions for decree as vrell as 
to any other kind of motion ; and besides, it seems that a 
motion for a decree differs in no way from the hearing of a 
cause: (Norton v. Steinkopf, 1 Kay, 50.) In that case 
it was contended that the relief could not go beyond the 
notice of motion ; but the court held, that relief, accord- 
ing to the prayer of the biU, as at the hearing of a cause in 
the ordinary way, might be granted. When the plaintiff 
g[ives notice of motion for a decree, he should at the same 
time set the cause down with the re^strar ; and if he omits 
to do so until after the expiration of the month, the court 
will not order the cause to be set down, except upon a 
motion on notice : {Boyd v. Jaggar^ 10 Hare, App. 64.) A 
motion for decree may, in a fit case, be set down for hear- 
ing as a short cause ; as causes to be heard on motion for 
decree are to be treated as other causes : {Ames v. Ames^ 
10 Hare, App. 54.) And, by consent, a motion for a decree 
not heard as a short cause, may be heard before the lime 
fixed by the General Order has expired: {Lotnsworlh t. 
Bowlejf, 10 Hare, 65,) 

It IS not necessary to file replication when the plaintiff 
proceeds by motion for decree : (JDuffield y. Siurgis, 9 Hare, 
App. 77 and 87.) The notice of motion may be served on a 
defendant out of, as well as on a defendant within the juris- 
diction : (Meek v. Wardj 10 Hare, App. 65.) 
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Am to ike evidenee on mciUmfar decree.'] — ^The 28rd Order 
of the 7th Augost, 1852, requirioff notice to the defendant 
of Ae affidayits intended to he read, does not apply to the 
answer where an answer has been filed before tne hearing; 
that may be naed against the defendant, without notice to him ; 
bnt the answer of one defendant cannot be read against 
SDother without notice : ( Catuine y. Vaeeejf^ 9 Hare, App. 61 .) 
This seems at first inconsistent with the settled doctnne, that 
at the hearing of a cause the answer of one defendant can- 
not be used at all against another defendant ; but it is not so 
in reality, because tiie statute, by couTerting the answers for 
the purpose of a motion for a decree, into affidayits, makes 
them, in fact, eyidenoe in the cause, and not mere admissions 
bj particular parties, which is the true and distinctiye charac- 
ter of an answer strictiy so called. What length of notice 
should be giyen, as between co-defendants, is not pointed 
out in tiie case referred to. It is obyious that the Orders 
of the 7th August, 1852, commencing with the 22nd, do 
not touch the point. 

'The parties to a suit to be heard on motion for decree, 
have the same liberty^ of cross-examining the witnesses 
^ haye made affidayits, as they haye in respect to any 
other affidayit eyidence, notwithstanding the Orders of the 
7th August, 1852, which regulate only the time within 
vhich affidayits are to be made (^WiUiame y. WUHame^ 
22 L. J. 639), and the order for the appointment of a special 
coamioer (yrhen that is needed), for such cross-examina- 
tion may, i£ necessary, be made by the judge's chief derk 
indiambers: (idJ) 

It has been held that, under the 90tii section of the 15 & 16 
Vict c 86, the parties are entitied to the writ of the ntft- 
pma ad teetiiicandum^ and etibpana ducee tecum for the hearing 
of a cause m>m the Clerk of Records and Writs, without any 
preUminary order of the court, as they would be entitied 
to it under the 4(ytii aection for bringing witnesses before an 
examiner ; and that rule applies to hearing a cause on motion 
for decree, as well as to an ordinary hearing : {May y. 
Biggenden, 17 Jur. 816; Wigan y. Rowland^ 10 Hare, 
App. 18.) 

Xll. 0/ ifUerloctUory applications by motion. 

It will be conyenient to treat of interlocutory applications 
by motion in this place, before describing the general pro- 
cedure in defence, because of the firequency of some of these 
F 2 
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applications, before the sait has proceeded even so far a« 
toe filing of a sufficient answer. 

Inter&cutory applications are made hj moHoti or by 
petition ; I shall here treat only of motions. 

It is not easy to state {irecisely any general mle as to what 
should be done by motion, and what by petition, beyond 
this, that in any cases, not governed by the settled practice, 
a motion is proper when the issue tendered to the court is 
simple, although it may be incumbered by a great amount 
of evidence, and that petitions are proper when there are 
several issues tendered to the court, each requiring its portion 
of proof. For instance, an application for a receiver or for 
an injunction, usually tenders but one simple issue ; whe- 
ther there has been a given extent of breacn of duty in the 
party against whom the application is made; and ac- 
cordingly, though on that question a vast amount of con- 
fiicting evidence may be brought forward, it is made by 
motion. An application for payment of money out of court 
usually tenders several issues, such as the pedigree of the 
claimant ; the existence and construction or settlements of 
property, and the like ; and accordingly such appBcations 
are by petition. There are, on the other hand, classes of 
applications of which it would be difficult d priori to say in 
which mode they should be made ; in . most of these a con- 
tinued course of practice has settled which is the proper 
mode. But knowledge of the general principle is not 
without use to the solicitor, as cases occasionally occur 
which do not fall within the fixed rules of practice. 

Motions are of two kinds, motions of course, and special 
motions. Motions of course are those to which no oppo- 
sition can be offered, and on which a given order must be 
made if the party has complied with certain fixed roles. 
They are made on ex parte applications, without notice to the 
other side. But, like eveiy ex parte motion, they must be 
founded on a true statement of the facts ; for if an order of 
course is obtained on what is termed a false suggestion, it 
is liable to be set aside. Thus, though it is in general a 
motion or petition of course to obtain leave to sue in formd 
pauperis, on an affidavit simply of the filing of the bill and 
the plaintiff* being a pauper, yet where an order was so 
obtained, and the circumstances which were not stated were, 
that the plaintiff claimed partly under the heirs of a French 
subject, and throuo;h an instrument of doubtful construction, 
the order was held irregular and discharged, even on the 
assumption that the facts as appearing on the motion to 
discharge it, would justify the order. The application must 



OF HOTKnrs. 5S 

state all that is material, otherwiie the order is irregalar^ 
and will be discharged on the single ground of irr^olarity : 
{SL Victor Y. Devereux^ 6 Beay. 584 ; see also SoweU v. 
Whitaher^ % Beay. 407. Motions of oourse maj be made 
, on 9XXJ daj in or oat of term : (Lord Harborough y. Wari' 
wthtf, 1 PhiL 364.) In a case of Aidhini y. Letois, 7 Beay. 
953, some doubt appears to be sug^fested whether the rule 
is nniyersal. I bdieye, howeyer^ it has been since idwaji 
acted upon as uniyersaL 

All matumMf strietlj so called, are made by counsel, though 
Bome require only the signature of counsel and do not 
require to be mentioned to the court, but are handed in to 
the Registrar of the da^, who enters a note of them in his 
book, and marks the bnef with his initials. Thereupon tlie 
order made can be drawn up, as if it were made upon an 
Older pronounced by the court on hearing the motion. An 
arder of course should be seryed as soon as possible on the 
party against whom it is made, for whether an order of course 
18 or is not podtiyely no order because it has not been seryed, 
it 18 dear that until seryed it is no effectiye order, and that 
if before it is seryed the other par^ takes a regular step, the 
order of oourse cannot afterwards be acted upon against that 
>tep: (^Chwrch y. Marshy 2 Hare, 662.) Motions of course 
requiring the intenrention of counsel are now, howeyer, yery 
rare, firstly, because most of the orders which formerly re* 
quired, and might now sdll be obtained on motions of course, 
can also be obtained by petitions of course presented at the 
Rolls, by the solicitors of the parties, a course which, beins 
found more conyenient, is almost uniyersally adopted ; and 
leoondly, because there are, under the new practice, many 
applications which used formerly to be motions of course, but 
wluch are now applications made by the solicitors of the 
parties to the jud^^s chief derk in chambers, by summons. 
Tkey are not strictly motions, but may be dassed under 
that general head; applications for time to plead, answer 
or demur ; to amend bills or claims ; for enlarging publi- 
catbn, or the time for closing evidence; for payment into 
Murt of purchasers* moneys under sales by the court, and 
DBauy others, are now made in chambers. 

^edal motions are motions addressed to the discretion of 
the court, acting either in open court or in chambers ; that 
is, motions which may be granted as asked ; or with modifi- 
catbns ; or wholly refused ; according to the merits. They 
tte divisible into two classes, those ^miich may be made ex 
IMurte, and those which require notice to be siven to the 
pttty against whom they are made. Among Sie motions 
F 8 
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which require notice, are motionB made, on the coming in <tf 
the answer, for production of papers ; for the payment of 
money into court ; for the appointment of a receiver ; in 
general for injunctions ; or for stay of proceedings, bein^ in 
the nature of, but not strictly injunctions ; for committmg . 
a party for contempt of any order of the court, or in 
X general fur being reheTed from the consequences of a con- 
tempt ; for discharging any order made by the conrt ; and 
generally it may be said, all motions which are susceptible 
of opposition on the merits, except in particular cases where 
notice would necessarily, or with the highest degree of pro- 
bability, paralyse the power of the court to do justice to the 
party moving, if he was in fact in the right. 

Special motions, which ma^r be made ex parte, are motions 
for mjunctions in really pressing cases ; for a ne exeat regno ; 
occasionally, though very rarely, for the temporary suspennon 
of an order of the court. It is, however, very difficult, as 
observed by Mr. Daniell in his treatise (Dan. Pract. vol.2, 
p. 1452), to lay down anv precise rule when notice may 
DC dispensed with, where the question is not determined by 
the settled practice or the general orders of the court. 

All special motions, whether ex parte or on notice, are made 
on the merits of the case, and must, therefore, be supported 
by evidence, which is always in the first instance by affidavits. 
An ex parte motion is made on a brief indorsed with instruc- 
tions to counsel, stating what is the order asked, and 
accompanied by one or more affidavits verifying those facts on 
which the applicaticm is grounded, and by such parts of 
the pleadings as may be requisite to show the status of the 
party moving and of the party against whom the motion is 
made. An ex parte motion may be made on any day in or out 
of term, either when the court is sitting in public, or before the 
judge, wherever he may be found, if the court is not sitting ; 
but it must be made before the judge to whose branch of 
the court the cause is attached ; except during the regular 
vacations, when it may be made without special leave before 
the judge who executes the functions of vacation judge ; or 
by leave before any judge who may be accessible, if t^re be 
no vacation judge. The term vacation judge, and the office 
of vacation judge, are rather customary than ponUm juris, 
there being m strictness no such thing as one judge more 
bound than another to sit or be specially accessible during 
vacation. But in practice it has been the custom for many 
years during the long vacation, and sometimes also during 
the short vacations, for one of the judges to sit in private as 
vacation judge, and then such judge takes all applications 
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iriiich may be made mider the 15th Order, May, 1837, and 
the order of the 5th August, 1842. The more oonyenient 
method for practice, if not the most logical, will be to 
advert now to thoee classes of ex parte applications which 
are most freqaent. 

The most iTe(|aent of all is an ex parte motion for an 
injtmction ; this is never adrisable except in cases of really 
pressing danger, as the court never deprives the intended 
respondent of the benefit of notice, unless it is satisfied that, 
if the order is not made at once, the mischief intended to be 
prevented will be so prejudiciid to the party moving, that 
the court cannot afterwards set him right. In all other 
cases, the court always requires notice to be given, and then 
the costs incurred in the unsuccessful attempt to obtain an 
ex parte order will, in general, fall upon the party moving. 
Ex parte injunctions are frequently granted in cases of 
waste, properly so called, or of acts in the natnre of waste, 
sach as the improper erection or destruction of engineering 
or building works ; of the threatened or reasonably appre- 
hended misapplication of money held in a fiduciary character ; 
in cases of nuisance, or of hasty aakeBprimd facie improper; 
and of other acts of a like nature. They are rarely, though 
sometimes, jrranted in cases of invasion of patent or copy- 
right ; or of other invasions of rights resolving themselves 
mto mere pecuniary rights, where the only injury done by 
the respondents, is one which may be compensated by au 
aoooont and payment. An ex parte motion for an injunction 
cannot be made till a bill has bieen filed ; (it will be recol- 
lected that an injunction bill may still be written on parch- 
ment and filed according to the old practice.) The motion 
should be supported by aflidavits verifying all the material 
allegations of the bill. Usually the plaintiff is expected to 
make such an affidavit to the extent of his knowledge or 
bdief, and if &cts are alleged which are not in the positive 
biowledge of the plaintiff personallv, they should be verified 
by the affidavit of the persons in whose knowledge they are. 
It is particularly material in preparing instructions for an 
injunction bill intended to be the foundation of an ex parte 
injunction, that the plaintiff's solicitor should thoroughly 
examine his client as to all the facts, as an ex parte injunc- 
tion will be dissolved as of course on the defendant's appli- 
cation, without' reference to the further merits shown on the 
part of the plaintiff on that application, if it appears that 
the court was, on the original motion, either misled or even 
kept in the dark, whether designedly or inadvertently, on any 
material fact, that is, on any &ct forming part of the ground 
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of the order: (X Myl. & Or. 210, 211, HUton v. Lord 
OranvUley 4 Beav. 130) ; and the plaintiff must come to 
the court quickly on the discovery of his right : {Barker. y. 
North Staffbrd$hire Railway Company, 12 Jur. 589.) When 
the order is made, notice of it should be instantly, or with 
the least practicable delay, given to the respondent by send- 
ing to him a cop;^ of the order as pronounced by the 
court, without waiting for drawing up the order regularly. 
In practice an order for an injunction, rarely is, though strictly 
it should be, drawn up re&nilarl^, for the defendant being 
bound to obey the order if ne is m fact apprised of it in any 
manner, though he should not have been so apprised by the 
plaintiff himself, usually either obeys it, which makes all 
further proceedings unnecessar^r, or proceeds in the r^ular 
course to move to dissolve it, in which case drawing it up 
becomes equally unnecessary for practical purposes. If, 
however, the defendant does not at once obey the injunc- 
tion, and does not give speedy notice to dissolve, the 
plaintiff should, without delay, proceed regularly to draw 
up his order and get the injunction sealed, and serve it on 
the defendant or nis solicitor ; for if he has not done so 
with due dilig^ence after obtaining it, it will prejudice his 
right to obtain an order to commit the defendant for con- 
tempt for breach of the injunction ; though it seems a party 
may be committed for an injunction without production of 
the writ: {M'NeU v. Oarratt, 1 Cr. & Phil. 98.) When 
there is any doubt or difficulty about the completeness of 
acceptance,' of service by the defendant's solicitor, an order 
for an injunction should be served personally on the de- 
fendant. 

Before the 15 & 16 Vict. cap. 86, there could be no such 
thin^ as an ex parte motion for an injunction to stay pro- 
ceedmgs at law except under the most special drcnm- 
stances: (see Drumntumd v. Pigou^ 2 Myl. & E. 168; 
Mansfield v. Shaw^ 8 Mad. 100.) But the 58th section of 
that statute enacts '^ that the practice of the Court of 
Chancery for the stay of proceedings at law, shall, so far as 
the nature of the case will admit, be assimilated to the 
practice of such court with respect to special iujunctions 
generally, and such injunctions may be granted upon inter- 
focutory applications supported by affidavit, in like manner 
as other special injunctions are granted by the said court." 

And by the 45th Order of August, 1852, ^* no injunction 
for stay of proceedings at law is to be granted as of course 
for default of appearance or answer to a bill." As under 
the statute and this order, injunctions to stay proceedings 
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1^ lav appear to be entirely assimilated to special injimc- 
tioDs, that is, as they are only to be ^rantable on merits, 
it seems to follow that on sufficient ments, that is, not only 
a sufficient equity disclosed, but also a case made of pressing 
emergency, an injunction to stay proceedinss at law might 
now be made on an ex parte application. Howeyer, bcAr- 
ing in mind that the court did before the act, possess <fte 
power to grant an injunction to stay proceedings $,t law on 
merits before any default by the defendant, but refused to 
exercise that power except under very special drcum- 
stances, it may be thought that the court will not now 
^rant ex parte injunctions except in cases to which the prin- 
d^e laid down in Drummandy, rigouy and Mansfield t. Shaw 
(cited iuprd) would apply. 

The next class of motions of importance which may 
be made ex partem are motions for a ne exeat regno. An 
application tor a ne exeat is an application to restrain 
a defendant from quitting the kingdom, on the allegation that 
the plaintiff has an equitable pecuniary demand against him, 
and on allegations of fact showing that he mtends to 
depart, and will so eyade his liability. It may also be 
granted on a claim for alimony, where there has been a 
decree for alinaony not appealed from : (Shaftoe y. Shefioe^ 
7 Vcs. 171 ; Street y. Street, I Turn. & R. 322.) An 
application for a ne exeat is of necessity ex parte ; since, if 
tne facts of the bill are true, the defendant would, of course, 
defeat the motion by instant departure, if any notice, how- 
OFer short, were giyen to him. It must be supported, on 
the (juestion of intention to depart, by affidayits pointing 
precisely and specifically to facts from which the court can 
Itself infer whether there is or is not a reasonable probability 
that the respondent intends to depart. 

Proved threats or declarations by the defendant of his 
intention to go abroad are sufficient ; so will sometimes the 
plaintiff's eyidence of belief, grounded on information deriyed 
from others yrho, from their position, could not be expected 
to come forward to make affidavits : (CoUineon y. . , 

18 Yes. 353. ) But mere information of an intention of tiie 
plabtiff consistent with an intention of going or of not 
going abroad will not do: {Oldham y, Oldhxniy 7 Yes. 
409 ; see also Darhy y. Nicholson, 1 Dr. & War. 66.) On 
the other hand, facts evidencing an intention to depart, ' 
thongh there be no proof of declaration of such an intention 
will be sufficient: (Amsinch v. Barhlay, 8 Yes. 594; 
MeOauran y. FiameU^ 1 Sauss. & Scul. 263.) Nor is it 



58 MEW EQurrr practice. 

necessary to show that the intended going abroad is wifh 
intent to avoid process ; the principle is that if the effect yn!\ 
be to endanger the debt, the writ may be granted ; but the 
affidarit must go to that : {Stevoart y. Oraham^ 19 Ves. 
313 ; Boehm t. Wood, 1 T. & Ross. 332.) 

As to the existence of the debt, that must be positivelj 
sworn to, and the court must be satisfied that the deponent^s 
knowledge is positive and personal, and not derived from 
information bj others : {Aoddam v. Betherington, 5 Yes. 
91 ; Jackeon v. Petrie, 10 Yes. 164.) The affidavit must 
show a certain sum due, that is, either a specific sum actually 
due; or, if the bill is for an account, a certain balance doe 
on taking the account. If, therefore, the plaintiff in the 
latter case will pledge himself to so much being due, he may 
have the writ (Rico v. OavUier 3 Atk. 501 ; Buder v. 
Butler, " Beames on Ne Ex.** p. 62 ; Jackson v. Peine, 10 
Yes. 164), but if he states the grounds of his belief, and the 
result of them is that so much as he swears is due, does not 
appear clearly to be due, then the motion will be refused 
(Piack V. Holm, 1 Jac. & W. 405^ ; and see also as to necessity 
of stating the debt with certamty. Whitehead v. Betmett, 
10 Jur. 3. 

To support the application the plaintiff's solicitor must be 
provided with the Writ and Record Clerk's certificate of the 
oill being filed ; a written bill oroytf^ a ne exeat may be filed 
(15 & 16 Yict. cap. 86, sect, o) ; but as this only applies to 
a bill praying a ne exeat, a ne exeat applied for, as it may be, 
on a bill not praying the writ, must be on a printed bill A 
motion for a ne exeat, like an ex parte motion for an injunc- 
tion may be made at any time, in or out of term, and in 
open court, or before the judge wherever he is ; but if the 
OTder is obtained in the absence of any Registrar, care should 
be taken to procure the order taken by counsel to be signed 
by the judge. 

The order, when obtained, must be drawn up, passed, and 
entered, and then the plaintiff makes out the wnt and pro- 
cures it to be sealed by the Clerk of Records and Writs, 
who will seal it on production of the order. 

The following is the form of the writ : — 

YiOTOBXA, &e. To oar Sberi£f of , greeting. 

Whereas it is repreeented to ne in onr Court of Chanceiy, on the 
part of A, B. complainant, againat C. D. defendant Camongst other 
tbingsj, that be the said defendant, is greatly indebted to the said 
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oompkinant, and desi^s qtuckly to go into parts bejtmd aoaa (at bj 
uth made in that behalf appearing), which tenda to the great preju- 
dice and damage of the eaid complainant, therefore in order to preToot 
this iojostice, we do hereby command jon, that joa do withoat delay, 
caoae the said G. D. pexionallj to come before joo, and giro anfficient 
bail or seooritj in the snm of £ , that he the said C. D., will not go 
or attempt to go into parts beyond sea, or to HoIUnd without letTe of 
oar said conrt. And in case the said 0. D. shall refuse to gi?e sndi 
bail or security, then you are to commit him the said C. D^ to our 
next prison, there to be kept in safe custody until he shall do it of hit 
own aooord. And when you shall haTs taken snob security, you art 
forthwith to make and return a certificate thereof to us in our said 
Conrt of Chancery, distinctly and plainly, under your seal, together with 
this writ. 

Witness, ourselves, &c. 

The writ most be marked on the back for the sum named 
in the order made by the court. 
The writ is delivcored to the sheriff who executes it. 



XTTT. Of matioiu made on notice. 

When an application by motion is of a' kind which requires 
notice, the first step is the preparation of the notice of motion, 
which is usually prepared by the plaintiff's solicitor; the 
notice of motion is headed by the title of the cause, and b 
addressed at the foot to the solicitor of the respondent. 
It should state precisely on whose behalf and against 
whom the motion is to be made, as, in strictness, a motion 
brought on, witi^out clearly stating these matters on the 
notice of motion, may be refused at once with coi^. The 
court certainly leans against so strict a proceedinff, and 
^ frequently allow the motion to stand over tor the 
notice to be amended; but there are not wanting in- 
stances where such motions haye been simply refused 
with costs. The notice should also state accurately the 
particular relief intended to be asked, as a respondent 
Has a right to know what claim it is that he is called upon 
to answer, and the court will rarely make an order de- 
parting materially from the order asked by the notice^ of 
motion. It is not, however, necessary in a notice of motion 
to ask for costs, imless the particular object of the motion is 
costs, such as to discharge a particular order with cosUk 
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The following is the usual form of a notice of motion : — 

In Clumoerj. 

{A., B., C, and D., plaintiffs, 
and 
S. F., and others, defendants. 

Take notice, that this Honourahle Court will be moved by Hr. 
('), before his Honour the , on (insert the day), or so 

soon after as counsel can be beard on behalf of the above named , 

that {here insert the parttcuiar order intended to be asked,) 
Yours, &c., 

{solicitor of the party moving.) 
To Mr. {name of respondents' solicitor,) 

A notice of motion may, and sometimes ought to embrace 
seyeral objects {Hawke y. Kemp^ 3 Beav. 288.) 

The notice of motion, being prepared, must be served on 
the respondent's solicitor two clear da3rs before the day 
named m the notice for the motion to be heard ; and re^- 
larly all notices of motion should be given for a seal £y, 
that is, for one of the days fixed at the commencement of 
each sittings of the court for hearing motions. But if the 
matter is pressing, leave may be obtained by an ex parte 
application to the court, to serve notice of motion for any 
other daj and with a less interval than two clear days of 
service. 

Whenever leave is thus obtained to ^ve what is called 
special or short notice, the notice of motion must^sxpresson 
the face of it, that it is by leave of the court siven on such 
a day. If it does not, the respondent may either disr^ard 
it, or appear on the motion and ask that it ma^, on that 
ground alone, be refused with costs, and it will m general, 
be so refused. 

A notice of motion may require to be served on 
other parties besides the particular partj against whom 
the order is asked, whether a motion be by the plain- 
tiff against one or more defendants, or by one or more 
defendants a^inst plainti£&, or by defendants against co- 
defendants; m either case the motion made against one 
party, may so involve the interests of other parties, as to 
give them a right to be heard upon it ; and the general rule, 
therefore, as to who ought^ to be served with a notice of 



(M It is not necessary, but it is a frequent practice, to insert the 
of the counsel who is to move. 
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Ij^tmcHom to restrain wrongful acts. 

The principal heads of the equity for granting iniunctions 
to rea^ain wrongful acts inter partes, as distinguished from 
inequitable proceedings in other courts are, waste ; infringe- 
ment of copyright, and of patent riffhts ; the inequitable 
publication of secret inyentions; the inequitable use of 
names or trade marks ; nuisance ; breach of agreement 
generally ; and, in particular, breach of Parliamentary agree- 
ment, that is, infraction of the clauses of acts of Parliament, 
which are treated as contracts between the public and the 
indiTiduals in whom powers are vested by the act. 

On filing bills and moving for injunctions in all these 
matters, the general course of proceeding is the same, and 
is that which nas been already pointed out, in this section 
in reference to motions on nolice generally, and to motions 
under the modem pi^tice to restrain proceedings at law in 
particnlar. But in respect to some of these motions, there 
are a few peculiarities arising out of the nature of the subject, 
which require to be borne m mind. Thus, as to the evidence 
in support of them, in all cases the merits must be verified 
by evidence in support of the bilL That is, the title of the 
plaintiff and the acts of injury must be proved ; but in 
support of a motion by a patentee, there is this peculiarity ; 
if it is made ex parte, the plaintiff must swear not merdy 
that he believed himself to be the true inventor at the time 
wh^i he obtained the patent, but that he so believes at the 
time of fnaking the affidavit. That is quite settled : (^Sturg v. 
De la i2ife, 5 Ituss. 322.) It is not, however, ^uite settled 
that when he moves on notice^ such an affidavit is necessary : 
(NeHson v. Thompson, 1 Web. Pat. Cas. 276,n.(a) However, 
in tike present state of the authorities, the prudent practitioner 
will not dispense with the affidavit being in conformity with 
Sturg y. De la Rue. On a motion for an injunction to restrain 
infiingements of copyright, it is not strictly necessary to 
prove a legal title ; an equitable right to have a legal title 
IS sufficient (Sweet v. Shaw, 3 Jur. 217 ; Su)eet v. Cater, 
5 Jur. 68 ; ChappeU v. Pvrday, 4 Y. & Coll. Eq. Exch. 485 ; 
Bohn ▼. JBogue, 10 Jur. 420), and if proceedings at law are 
directed, the defendant will be put on terms to admit thelesal 
title of the plaintiff; but if the plaintiff is an assignee of Sie 
oopyfight, the assignment must be proved : {Power v. WoXker, 
3 &n. & Selw. 7 ; Davidson v. :6ohn, 12 Jur. 922.) 

Thtf distinction also is to be noticed. In all those cases 
in which the plaintiff claims under a purely legal title or 
Tight, as in cases of patent or copyright ; nuisance ; breach 
[CH.J H 
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of a le^al contract, &c., the court may or may not grant an 
injunction ; but it never will grant an injunction without 
putting the legal right (if the defendant desires it) in course 
of trifid at law : (see Bacon v. Janes, 4 Myl. & Cr. 433 ; 
Barman v. Jones, 1 Gr. & Phil. 299 ; Swallow v. WaUif{ford, 
12 Jur. 403 ; Sancster v. Foster, 1 Cr. & Phil. 302. WUsoh 
▼. Tindal, Web. Pat. Case, 730, does not seem on this point 
to be law.) 

On a motion, therefore, for an injunction to restrain in- 
fringement of patent or cop^rright, or of any other right being 
a purely legal right or title in the plaintifi, he must always 
be prepared to undertake, as the price of an injunction, 
to take proceedings at law to establish his title, if it is ques- 
tioned by the defendant. But this rule does not apply to 
subjects of injunction where the contest rests on purely 
equitable principles. Thus, in a case of alleged fraudulent 
imitation of a name, or of trade marksf or of the fraudulent 
publication of secret inventions, the ground of interference 
IS not properlv the title of the plaintiff, which may or noay 
not be a right of property, but the fraud of the defen- 
dant ; and the court grants or refuses an injunction 
without requiring or adverting to any proceedings at law : 
(see the cases of I^erry v. True& 6 Beav. 66 ; Cr^t v. Day, 
7 Beav. 84), so in the case of Attorney ^ General v. Strange, 
(1 Macn. & Gord. 25 ; see p. 48); although the injunction 
was granted on the principle of a primd fade right of 
property in the plaintiffs in the description of their un{>ub- 
iished etchings, yet the court refused to direct proceedings 
at law, because, independently of that ground, the defendant 
was guilty of fraud, and that alone was sufficient to support 
an injunction, whether the legal title was sustainable or not. 

0/ opposing motions for injunctions. 

The mode of conducting the opposition to a motion for an 
injunction is very simple. When the defendant's solicitor 
has been served with tne notice of motion, he procures office 
copies of the affidavits filed by the plaintiff, and to these he 
may either reply at once by affidavits contradicting them ; or 
he may content himself with cross-examining the plaintiff's 
witnesses in the examiner's office; or he may take both 
courses concurrently. If the time given by the notice of 
motion is not, as it rarely is, sufficient for either of these 
purposes, he gives his counsel a brief to oppose the motion, 
consisting of the bill and the notice of motion, and instructs 
him to appear and ask for time to answer the affidavits, which 
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is ^[ranted as of oourse. Whenever, by the process dready 
pointed out (p. 62), both parties have tboronghly exhausted 
all the evidence that they can procure, the derendant will 
then allow the motion to come on. If the order for an in- 
junction is made, his oourse is either to submit to it, if he is 
advised that the judgment will be maintained, or to appeal. 
For a motion to dissolve an injunction before tiie judge who 
granted it is, in practice not to be made when the injunction 
has been granted after hearing both parties, but only when . 
the injunction has been granted ex parte. 

The proper course for getting rid of an injunction obtained 
ex parte is to move on notice to dissolve it. A motion to 
dissolve an injunction is prepa^^ed and conducted on the 
same principles, and as nearly as may be in the same 
manner, as a motion for an injunction. The formal parts of 
the notice are the same as on notice of motion ; the opera- 
tiye part being *' that the order made by this Honourable 
Goort on the ( ) day of ( ), may be discharsed, 

or otherwise may be varied as this court shall think nt.*' 
The defendant's solicitor, inpreparing for the motion, pro- 
cores office copies of the affidavits filed in support of the 
origmal motion, and replies to them, and he may also cross- 
examine upon them it he thinks fit; and the motion comes 
on when, and not till, both parties have filed all the affi- 
davits that thev deem requisite. 

Under the old practice, whether on moving for or to dis- 
solve an injunction, and whether the injunction was to stay 
proceedings at law or a special injunction inter partes, there 
was much intricate learning on the subject of what affida- 
vits might and what might not be read, when the defendant 
had fil^ an answer ; making it sometimes of great practical 
importance on behalf of a defendant to file an answer as 
qmckly as possible, whether it was to meet a motion for 
ui injunction or to supoort a motion to dissolve. For if the 
title to ffie a- bill rested on allegations which could be posi- 
tiyely denied by the defendant by his answer, in general 
the plaintiff could read no affidavit against the answer, and 
the answer, however much it might be in conffict with 
evidence which the plaintiff might be ready to adduce, put 
him at once out of court. But there were a variety of 
fine distinctions limiting or modifying this right of the 
defendant. All this intricate learning and its consequences 
on the practical steps to be taken, are however now ren- 
dered unnecessary and inapplicable by the 59th section of 
the 15 & 16 Vict. ci|p. 86, providing that ** upon application 
by motion or petition to the court in any suit depending 
H 2 
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therein for an imunction or a receiyer, or to dissolTe an in- 
junction, or discharge an order appointing a receiyer, the 
answer of the defendant shall, for the purpose of evidence 
on such motion, be regarded merely as €m affidamt of the 
defendant, and affidavits may be received and read in opposition 
thereto:' 

It is therefore now, subject to the doctrine of the two 
cases cited in p. 65, qi}ite immaterial^ to the defendant, 
having to resist a motion for an injunction, whether to re- 
strain proceedings at law or for any other purpose, when he 
files an answer; or, indeed whether, he files an answer or not, 
or only affidavits; and it is equally immaterial to the plaintifi 
whether the defendant has or has not filed an answer ; or^ if 
he has, whether it was filed before or after any of the plain- 
tiff's affidavits ; or whether it goes to matter of title or only 
to matter of fact : (see on the old learning, Norway v. Rawe^ 
19 Ves. 147; Manser v. Jemier, 2 Hare, 600; Uoyd ▼. 
Jenkins, 4 Beav. 230 ; Roche v. Mathetvs, 12 Jur. 643, and 
2 De G. & Sm. 227.) 

The 59th section of the 15 & 16 Vict, capt 86, only speaks 
of affidavits, and does not in express terms say that oral 
evidence may be read against the defendant's answer ; but 
since it entirely reduces the answer to the condition and value 
of an affidavit, and since oral evidence may clearly be read 
against any ordinary affidavit, it is presumed that no ob- 
jection could be taken to the reception of oral eindence 
against an answer, and the unchallenged course of practice 
has been, since the 15 & 16 Vict. cap. 86, to treat all the 
evidence on both sides, whether answer, affidavit, or oral 
evidence, as equally admissible. 

It may be useful here, althongh it is not usual in books of 
practice to go into such matters, t-o allude to the particular 
Kind of special evidence that should be procured on some 
motions for and to dissolve injunctions touching wrongful 
acts inter partes, particularly as on the most usual of such 
motions, the evidence has not unfrequently to be prepared 
in great haste in the country, without an opportunity oeinff 
afforded to the solicitors of the parties of advising -with 
counsel on the evidence. 

On a motion for an injunction to restrain the infringe- 
ment of a patent, of course the allegations of the plaintiff's 
title must be particularly, and the allegations of acta of 
infringement must be ^nerally, verified by the afiidavits. 
But as the defence to mfrin^ement of a patent b generally 
in afldition to any legal objection to the title, and whether the 
legal title to the patent is or is not principally relied on. 



1 
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that there is some considerable distinction between the 
machinerj or process used by the defendant and that nsed 
by the plaintiff, the eyidence of competent men of science, or 
practical knowledge, should always oe obtained to show the 
umUari^ of the two machines or processes. When the sub- 
ject-matter of the invention is machinery, if there is in it 
any degree of complication, it should be exemplified by 
an actual machine, or by a working model, proved as an 
exhibit, as the explanations afforded by the specification 
vkd plans fil^ by a patentee, however intelligible to practi- 
tical mechanics, are not always understood by judges and 
counsel. The peculiar diaracter, that is, the specific feature 
of novelty and merit of the patented invention shouldalways 
be distinctly and f>rominently brought forward in the affi- 
davits. And the affidavits snould not use purely technical 
terms of art, without explanation ; for though judges and 
counsel are usually possessed of considerable scientific infor- 
mation, they are not and cannot be expected to be acquainted 
with the particular technical terms used by mechanics and 
other persons practising special arts; and it not unfre- 
quently happens that the rights of the patentee or his 
opponent, as the case may be, are perilled or lost by reason 
of the inadequacy of the affidavits to explain and present 
clearly to the mind of the court, the particular things and 
operations intended to be designated by the witnesses. 

In support of a motion to restrain infringement of copy- 
right^ in addition to the general and what may be termed 
formal evidence of title and infringement, the plaintiff's 
solidtor should always carefully examine the piratical work 
and compare it with the original, and procure evidence to 
show particular similarities, and especially similarity of 
erron^ a point much relied upon by the decided cases as 
showing plagiarism. AH models, books, dranrings, and other 
things mtended to be produced to the court as evidence of 
<fta^«, in addition to the depositions as to facts, must of 
course be proved as exhibits. 

Oral evidence in court cannot be taken on motions for 
injunctions (nor indeed on any interlocutory applications) 
except by consent; the .40th section of the 15 & 16 Vict, 
cap. 86, which is applicable to interlocutory proceedings, 
applying only to oral examination before an examiner ; and 
the 39th, which authorizes the taking of oral evidence by 
the court itself^ applyii^g only to the hearing of the cause; 
I believe 



this point is not, I believe, to be found laid down in any 
reported case, but it has been repeatedly so held, and the 
practice is accordingly. 

H 3 
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When a motion is made for an injunction to bUlj wrongfbl 
acts interparteij on an ex parte injunction having been granted, 
and a motion is made to dissolve it, the conrt sometimes 
grants or sustains the injunction with or without conditions; 
and sometimes refuses it, but puts the defendant on terms. 
On a motion to restrain infringement of a patent, the usual 
course is, if the patent is of long Btanding, and particularly 
if its validity has already been successfully mamtained at 
law, to grant an injunction, putting the plamtiff on terms to 
brinff an action, if the defendant disputes the validity of the 
legal title, and desires an action. K the patent is but of 
recent date, and has not been tried at law, the more usual 
course is to mak^ no order either for or refusing an injunc- 
tion ; but to direct the motion to stand over, with liberty to 
the plaintiff to bring an action, and to put the defendant on 
terms to keep an account in the mean time. In cases of copy- 
right, the direction of a trial at law is in practice less fre- 
quently to be anticipated; copyright being a patent legal title, 
which only in exceptional cases can be the subject of doubt, 
so that proceedings at law are in general only directed when 
the/oc/ of imitation is on the evidence so far doubtful that a 
Court of Equity considers it necessary to send it to a jury. 
But when the validity of the legal title is called in question, 
as in the case of OUendorf v. Black (4 De 6. & Sm. 209), 
the course of the court in respect of copyright is the same 
as in respect of patent right. In cases or nuisance, the right 
of the plaintiff rests not on his own special legal title, but 
on the illegality of the act of the defendant. An injunction 
is therefore, in such cases, sought rather in opposition to a 
primd facie legal right in the defendant, than m support of 
a prima facielegel right in the plaintiff. And accproingly, 
in this class df cases, the court not only never grants an in- 
junction without directing proceedings at law, but very 
rarely will grant it until the nuisance has been established 
at law. In Walter v. Se^e (15 Jur. 416), the court by 
consent decided the question of nuisance without the pre- 
liminary establishment of the nuisance at law. But 1 am 
not aware of any case in which this course has been taken 
adversely. 

The court may still, and sometimes does, on a motion for 
an injunction, direct an issue of fact to a court of law, 
instead of an action ; but it has no longer power to direct a 
case for the opinion of a court of law : (Gist section of the 
15 & 16 Vict. c« 86.) This and the subsequent section of the 
act have been considered by the Profession as calculated to 
lead to the determination by the court, on motions for in- 
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jimetioiiB in aid of legal rights, of the legal question between 
the parties. The 62iid section is as follows: — *^In cases 
where, according to the present practice of the Court of 
Ghanoery, such court dedmes to grant equitable relief until 
the legal title or right of the partjr or parties seeking such 
relief shaU have b^n establifihed m a proceeding at law, 
the said court may itself determine such title or right 
without requiring the parties to proceed at law to estabEdi 
the same." 

I am not aware, however, of any case in which the court 
has strictly acted on this section, and until there shall be 
authority on the subject, the practitioner must rather as- 
sume that the Couits of £quity will not so further than they 
did before the statute, in dispensing with the assistance of a 
Court of Lf8w to determine ii^al titles, in respect of which 
equitable relief by injunction is sought.(>) 

The course of proceeding as to giving notice to the re- 
spondent when an order for an injunction is made, and with 
r^pect to the drawing up and serving the order, and ob- 
taining and serving the writ of injunction, has been already 
pointed out (p. 70.) When the order is made, the costs are 
always made costs in the cause. 

If a motion is successful, but afterwards the bill is dis- 
missed with costs, the defendant will have, as part of his 
costs, the costs of opposing the motion, because the result 
shows that the motion never ought to have been made: 
{Sienau y. KeaUng, 1 Macn. ^ Gord. 659.) 

If a motion is re^ed, it will most frequentiy be refused 
with costs ; and then the costs must be immediately paid 
by the plaintiff, that is, the pa}'ment will not be postponed 
until the general costs of tiie suit are disposed of; and a 
motion for several purposes will be refused with costs if 
the principal one uiils ; {^Sturch v. Youngs 5 Beav. 557) ; 
but, if the circumstances between the conflicting parties are 
80 nearly balanced that the injunction is only r^iued on the 
ground that more injury would be done by it to the defen- 
dant^ if he should turn out in the end to be right, than 
would be done to the plaintiff by refusing it if Ae should 
nltimately turn out to be right ;- or if there is any miscon- 

0) In a case of Thomas ▼. Langridge,heaxd before Yice Chancellor 
Woci Aneust 1853 (in which the writer was counsel for the plaintiff), 
the wnrt after argument on the above clause of the act, refused to 
deridTthft leittil auction, and directed an action ; although there was 
rjLrial X«to as to'the fac^ and the sole question was the lega 
tiUe to the patent. 
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duct on the part of the defendant, of which the court wishes 
to mark its disapprobation, although it cannot withhold 
from him his right to be free from an injunction, costs will 
not be given to him, but the motion will either be refused 
nmply without costs ; or the costs will be expressly reserved. 
If the motion is refused simply without anything said about 
costs, the costs will in effect be costs in the cause, because 
the costs of the motion will be a part of those general costs 
which have been incurred; and will follow the wesxeanl 
decision ; that is, if in the result the plaintiff obtains a decree, 
or if the case is sent to law, and he there succeeds, and 
comes back for and obtains an injunction, then he will, it is 

E resumed, have the costs of the original motion, although 
e was primarily unsuccessful in it* on the principle of 
Stevens v. Keating^ because he ought to have had the 
injunction ; but if in the result the bill is dismissed, then 
the motion ought never to have been made, and the 
defendant will have the costs. But if the court expressly 
reserve the costs, then I apprehend, on the authority of 
Stevens v. Keating, it will deal with those costs at its dis- 
cretion when the general costs are disposed of. It is true 
that in Gardner v. Marshall (U Sim. 575), the V. C, Sir L. 
Shadwell, held otherwise ; in that case, the costs of a motion 
had been reserved till the hearing ; at the hearing, the costs 
of suit were reserved, and on further directions the plaintiff 
was ordered tp pay the costs of the suit. The V. C. refiised 
to include the costs of the motion, because a reservation of 
costs of the suit was not a reservation of costs of a previous 
interlocutory motion. But Stevens v. Keatina, above cited, 
proceeds on the principle, that if the result snows that a bill 
was wrong ab initio^ a motion made in it was also wrong, 
and therefore the costs of it ought to be paid to the party 
who never ought to have been vexed with the motion.. And 
Finden Y. Slej)hens, (11 Jur. 898), which Sir L. Shadwell 
decided on the same ground as Gardner v. Marshall, viz. : 
that costs of interlocutory applications are not costs of snit, 
was overruled on that very point by Lord Cottenham : (see 
12 Jur. 319.) It is apprehended, therefore, that Gardner 
Y. Marshall is not law,, and that the practice is as I have 
stated it. 

When a motion is ordered to stand over, the costs follow 
the decision, and stand over too, and all discussion about 
them is postponed till the motion is renewed ; and if a 
motion stands over at the defendant's instance, he having 
filed a demurrer, and that demurrer is afterwards oyerruled, 
and the plaintiff is ultimately ordered to pay the costs of 
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ike suit, he will haTe to pay the costs of the motion : (Fmden 
T. Stephens, 12 Jnr. 319.) 

If a motion is refused so that it is gone, and then a new 
motion for the same object, on a fiesh notice of motioth u 
made, the old affidavits, if intended to be nsed, must be either 
re-swoin, or notice roust be given that they will be read, 
otherwise thej cannot be used ; and if the renewed motion 
rests on those affidavits only, in strictness it must be refused 
with costs. But probably now the court would order 
it to stand over on payment of any extra costs occasioned 
by its standing over, n>r the affidavits to be re-sworn. 

It has been pointed out (in p .68), that many motions 
which nSed to be made in court are now made on summons 
in chambers. Some of these applications may be made ex 
fttrfe, and some must be made on notice. Applications for 
time to amend bills may be made at any time before any 
answer is filed, or after'an answer, merely for the purpose of 
rectifyiog some clerical error in names, dates, or sums, as 
often as the plaintifi desires it, as under the old practice 
(Orders 64, 65 of I845X as of course, and therefore ex parte ; 
bat if there are several defendants, and any one has 
answered, the plaintiff can only have one order of course 
to amend. After an answer is filed, one application of 
coarse may be made for leave to amend withm four weeks 
after the answer of a sole defendant, or if there are several 
defendants, after the last answer is found or is to be deemed 
to be sufficient. An order of course to amend is not 
obtuned by summons in chambers, but by a motion or 
petition of course, as explained in p. 13. It has been in- 
advertently stated in pp. 12 and 15, that an order to amend 
of com^ is obtained on summons, after the plaintiff 
has exhausted his right to amend as of course, that is, after 
one amendnnent where an answer has been put in, any 
farther amendment must be by special order, and must be 
on notice. Applications for time to plead, answer or demur, 
not demurring alone, must also be on notice ; so must 
applications to enlarge publication or the time for closing 
evidence. Applications for payment into court of purchase- 
money under sales by the court may be made ex fitrte. 

The following is the list of the applications which should 
be nuule at chambers at the Rolls : — and I believe the other 
branches of the court adopt the same practice. 

1. As to the guardianship of infants (except the appoint- 
ment of guardians ad litem,) 

2. For the appointment of a special guardian to concur 
m a special case. 
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3. As to maintenance or advanoement of mfants. 

4. Under the Drainage Act : (see on this the Greneral 
Order of the Court of 4th March, 1 846. 

5. Under the Trustee Acts 1850 and 1852 : (see the Greneral 
Order of 10th June, 184*8.) 

6. For the administration of estates under the 15 & 16 
Vict. c. 81, see sects. 45, 46, and 47. 

7. Under the Legacy Duty Act for payment of money 
out of court. 

8. For time to plead, answer or demur. 

9. For leave to amend bills or claims. 

10. For enlarging publication or the time for dosing 
evidence. 

11. For the production of documents. 

12. Relating to the conduct of suits or matters. 

13. As to matters connected with the management of 
proper^. 

14. For the payment into court of purchasers* moneys 
under sides by order of tBe court, and mvesting the sanie, 
see the notice issued from the Master of the Rolls* chambers, 
10th November, 1852. 

To these may be added applications for substitating a 
purchaser ; to determine questions in dispute under con- 
ditions of sale ; to make abatement in purchase money 
by means of defect of title ; to approve of contracts for sale 
by private contract; to appoint a receiver when there has 
been an order for such appointment, or without any such 
order, by consent ; to make stop orders by consent. 

Of these different kinds of applications, all except No. 14, 
and the appointment of a receiver by consent, appear of 
HxeiT nature to require notice ; on this point, however, in 
chambers as well as in court, the general rule must be borne 
in mind, that whenever any party, other than the applicant, 
may be interested in the order not being obtained, or being 
obtained with a variation, notice will be requisite. 

Every application in the nature of a motion in chambers is 
made upon a summons taken out in chambers upon applica- 
tion to the judge*s chief clerk; and if it is one which 
reauires notice, the summons must be served on the 
solicitor of the respondent two clear davs before the return, 
that is, two clear days exclusive of the day of obtaining 
the summons, and the day on which it is to be heard: 
(5th Order, 16th October, 1852.) 

A summons in the nature of a motion on notice mnst, 
like a motion in court, be supported by affidavits (see the 
23rd Order, 16th October, 1852); and the parties respectiyely 
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and the judge may then agn such certificate ; the certificate 
may be to cross-examine and re-ezamioe the affidavit wit- 
nesses orally, but such oral examination takes place in the 
judge's chambers before the judge's chief clerk, or before the 
jad^, as the case may be, instead of before one of the 
examiners of the court. 

The party intending to use any affidavit on any proceed- 
ing in chambers, is to ^ye notice to the other parties con- 
cerned of his intention m that behalf: (24th Order of 16th 
October, 1852.) 

The mode of proceeding is the same as before an examiner, 
pursuant to the 26th Order of the 16th October, 1852, 
which directs ** that when a chief clerk is directed by the 
judge to examine any witness, the practice and mode ot 
{>roceeding is to be the same as in the case of the examina- 
tion of witnesses before the examiner, subject to any special 
directions which may be given in any particular case." The 
only difierence adopted m practice is, that by a rule laid 
down by the judges, counsel cannot be heard either to areue 
or examine witnesses before the chief clerk ; of course they 
may if the examination is before the judge in person. 

It may be doubted whether the judges had any jurisdiction 
to Lay down such a rule as to examination of witnesses, 
except by a Greneral Order, without at any rate first rescind- 
ing the 26th Order of the 16th October, 1852, if at all ; as 
the 31st section of the 15 & 16 Yict. cap. 86, directs 
expressly that the oral examination of parties under that 
act shall be in the presence of the parties, their cotoue/, 
solicitors, or agents ; the 30th section of the 15 & 16 Vict, 
cap. 80, gives to the chief clerk for the purpose of any 
TOoceedings directed by the Master of the JKolls or any 
Vice-Chancellor to be taken before him, full power *^ when 
80 directed by the judge to whose court he is attached, to 
examine parties ana witnesses, either upon interro^tories 
or viva voce, as such judge shall direct." Bearing m mind 
also the 28th section, which directs the mode of proceed- 
ing before the judges at chambers to be as near as may 
be according to the form adopted before the Judges of the 
Common Law at Chambers, before whom the suitor is 
of right entitled to be heard by counsel, it seems veiy 

aaestionable whether the Legislature did not intend by 
tie two statutes of the 15 & 16 Victoria, that whenever 
sod wherever a witness is directed to be examined viva 
voce, the party should of right be entitled to the assist- 
ance of ooansel. The practice, however, is settled as above 
poioted oot. 
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The substance of the evidence in support of any appH* 
cation in chambers should be the same as would be re- 
quired if the motion were made in court Thus, to support 
a special application for leave to amend a bill after answer, 
there must be an affidavit, pursuant to the 67th Order of 
Maj 1845, viz., that the dran of the proposed amendments 
has been settled, approved, and signed by counsel, and that 
the amendment is not intended for the purpose of delay or 
vexation, but because the same is considered to be material 
for the case of the plaintiff. And after replication, or an 
undertaking to file replication, the application must be 
supported by a further affidavit showing that the matter of 
the proposed amendment is material, and could not with 
reasonable diligence have been sooner introduced into such 
bill: (GSth Order, 1845.) The affidavit should be made bv 
the plaintiff and his solicitor, unless the plaintiff is abroad, 
or for other reasons is unable to join, and then it may be 
made bv the plaintiff^s solicitor alone. In general, the affi- 
davit of materiality need not state the actual amendments, 
but it should state enough to enable the judge (or his clerk) 
to determine whether the amendments are material. The 
words of the Order are, an affidavit ** showing,'* and a mere 
naked averment on oath that the amendments are material, 
is not sufficient, without setting forth such matters as will 
enable the court to judge of the case, and the same rule 
applies to the question of reasonable diligence ; the affidavit 
must state facts, and not merely follow the words of the 
68th Order : {Stuart v. LUnfd, 3 M. & Gord. 181.) 

When the matter brought before the chief clerk has been 
heard, he makes his report or certificate to the judge, which 
report, when prepared and settled, is to be transcribed by 
the solicitor prosecuting the proceedings, in such form and 
within such time as the chief clerk shall require, and is then 
to be signed by the chief clerk at an adjournment to be 
made for that purpose. But where, from the nature of the 
case, the certincate can be drawn and copied in chambers, 
whilst the parties are present before the chief clerk, the 
same shall be then completed and signed by him without 
any adjournment : (46th Order of 16th October, 1852.) 

And the party dissatisfied with the certificate, has four 
days after the signing of the certificate b^ the chief clerk, 
to take the opinion of the judge upon it (47th Order of 
16th October, 1852) ; withm which four days he must 
obtain a summons so to take the opinion of the jud^ ; if he 
does not, at the expiration of the four days, the chief clerk 
is to submit his certificate to the judge for his approval, 
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8&d the judge may then sign such certificate; the certificate 
thns signed becomes the order of the judge. Until then, 
it is no order at all ; in fact, the chief clerk never makes 
any order, properly so called: {Hay wordy. Hay ward^ 1 Kajjr, 
App. 31, see p. 33.) The certificate simed by the judge is 
then to be transmitted by the chief derk to the Report 
0£Bce to be there filed: (50th Order, l6th October, 1852.) 

The order will be drawn up by the chief clerk, and must 
be entered in the same manner and in the same o£Sce as 
(»ders made in open court: (28th Order of l6th October, 
1852.) K any party is dissatisfied with the order so made, 
he has eight dear days from the filing of it to apply by 
summons or motion to discharge or vary it : (5l8t Order of 
16th October, 1852.) 

If the matter, havmg been heard by the chief derk, is not, 
mthin the four days, brought before the judge for his opinion, 
but is signed by llie judge formally, but without his naving 
heard the matter personally, the course of objecting to it 
is by summons or motion before that jud^ to discharge or 
vary it ; and then the judge either hears it in chambers, or 
adjourns it to be heard oy himself in open court. But if 
l^e judge's opinion has been taken upon it on the clerk's 
certificate, then, as it is the avbstantial deeinon of the judge 
as well as \aa formal order ^ the course is to move to review 
his decision, not before the same judge but before the Court 
of Appeal, in the same manner as on an appeal motion. 

The original examinations and depositions oi the parties 
and witnesses taken by or before the chief derk, and 
«Qthenticated by his signature, are to be transmitted by 
him to the Record and Writ Office to be thare filed, and 
any party to the suit or proceeding may have a copy thereof, 
or of any part or portion thereof, upon payment of the 
proper fee. 

Of any further specialties peculiar to proceedings by sum- 
mons, more will be said in its place in the chapter treating 
of proceedings in the judges' diambers generally. 

Of motions for production of documents, 

A motion for production of documents upon the admis- 
sions in the answers, may still, sa abready pointed out in 
p. 33, be made, notwithstanding the new practice under the 
18th section of the 15 & 16 Vict. c. 86. However, the con- 
venience of that new practice is so great, that such motions 
in court made upon the answer are becoming every day legs 
necessary, and, tiierefore, less usual. A motion for pro- 
[CH.] I 
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duction of documents upon the Admissions in the answer, 
must be made on the usual two clear days' notice tyf motion ; 
and the notice is in the usual form as to its merely formal 
part. The operative part is as follows: — '^that the said 
defendant may be ordered to TOoduce and leave in the hands 
df the Clerk of Records and Writs the several deeds and 
papers and writings admitted hj his answer in this cause, 
and the schedules thereto, to be m his custody, possession, or 
power; and that the phuntiff may have liberty to inspect 
and take copies of the same, and that the Clerk of Becorda 
and Writs may be ordered to attend with the same before 
the examiner, or at the hearinff of the cause." 

The motion must be strict^ on the admissions in the 
answer, and cannot generally be supported by any affidavit 
oontradictinff it. And the answer must contain a dear admis- 
sion, not omy that the documents are in the possession and 
power of the defendant (see Storev v. Lord J, G. Lennox^ 
1 Myl. & C. 25), but that they rdate to the matters in the 
suit ; and it must also contain an admission of the titJe of 
the plaintiff {Adams v. Fisher, 3 MyL & Cr. 526), otherwise 
a motion for production will fedl. A motion cannot be sus- 
tained for production of documents against a trustee of them, 
unless all the cs^uis que trust are parties to the motion 
CFord V. Dolphin^ I Drew. 222) ; nor if the defendant swears 
that they rmte exclusively to his own title, and do not 
relate to the title of the plaintiff; nor for production of 
documents in the hands <^ the defendant's solicitoni, as 
solicitors for him and for other parties who are not bdTore 
the court (CrieUand ▼. Lord de Mauley, 13 Jur. 442) ; but 
by the title of the plsintiff must be understood, not his title in 
the ordinary sense of the word, that is, his proprietary title, 
but his title to the particular relief founded on the particular 
allegations of the bill. Thus, where the bill was for a commis- 
sion to ascertain boundaries and alleged acts of the defendant 
obHterating or tending to obliterate the boundaries, and that 
quays and wharfs had been built, and acknowledgments had 
been made to the defendant by the occupiers thereof of the plain- 
tiff's right, and the defendant admitted to be in his possession 
surveys and maps relating to the matters in the bill, but swore 
they related to the evidence of title of the defendants, and 
did not form part of the title of the plaintiff to the premises ; 
the Lord Chancellor, Lord Lyndhurst, said that it was not 
sufficient. From the nature of the documents they might evi- 
dence the title of the plaintiff to a commission, thou^ not his 
title in the ordinary sense of the word ; and the document 
was ordered to be produced; (Jf. qf Bute v. QUmwrgamsl^e 
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Ona/CoiNpaiiy,! Ffail. 681.) Andiheaiiswer mint bepoai- 
tive; mere sUlement of infonnation and belief, or qualified 
atatements, Trill not do (Edwardi v. JoMf, 1 Phil 501) ; and 
if the answer admita iliat the docnmenta relate in any d^^ree 
to the lide of the phiintifi; although the j maj relate part^ or 
even prmcipalhr to the title of the defendanti an order for 
production will be made. It waa held in Adder y. Campbell 
(1 Beay. 261 ), that where the answer neither admita nor 
denies, but ifpoorea diher the poaaeasion of particular docu- 
OMotB or theur relation to the title of the {daintiff, the motion 
may be supported by affidavit. But in a very recent caae of 
LaHb ▼. Orton (I Drew. 41), the contrary, and that ainoe 
the 15 k 16 ^ct. c. 86, appears to hare been ruled. 

A yery frequent crouna of objection to production of 
doeamenta is, that &ey are priyileged aa conndential com- 
DnmicHtions. 

This rule is at leMt well aettled, that any documenta in 
the poasesaion of a defendiuit, being actual or intended com- 
momcations between him and his legal advisers in relation to 
the matters affected by the suit, and whether communicated 
or intended to be communicated direct to the legal adyisera of 
the defendant, or through third peraona acting as the aeenta 
in the matter, are privileged documenta which he ia not obliged 
to intMiuoe, though he admits their possession, and that they 
relate to the matters in the bill: {Reed v. LangUna^ 1 Macn. 
k Gord. 627; Greenough y. GaskeU, 1 Myl. & K. 98.) It 
is also well eatablished, that if the defendant has in his poa- 
fleanon documenta relating to the matters in the bill, facing 
confidential oommunicationa between him aa aolidtor of a 
party, and that party, for the purpose of legal advice those 
docmnenta are privileged, whether the communications were 
in the matto-s of tiie suit, or before it in respect of the auit, 
or quite irrespective of and unconnected with the suit. If 
they are conndential communications between him, in hia 
chnact^ of aolidtor, and his client, they are privileged 
against production. But, though a solicitor is thus privileged 
in lisht of his client against divulgong any confidential com- 
mmucationa, the privifege of the dient, when the motion is 
against him personally, seems not to go so far, but only to 
extend to communications made in or in reference to the 
particular auit : (aee Greefdaw y. King^ 1 Beay. 137.) The 
order ia in Garland y. Scott (3 Sim. 396) ; CfreeHough v. Ga$* 
kiU (1 MyL & EL 98), and tiie authorities there referred to. 

In a very recent case {Thompsmi v. Falk^ 1 Drew. 24), Vice 
Chancellor Kindersley thus observed upon the distinction 
^* If I could upon authority determine the abstract poin. 
I 2 
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which has beenargaed, tiz. whether the privileffe of the dieiit 
18 88 exteiuiye as that of the solicitor, I should be gkd 
to remove the anomaly by which it seems that, when the 
solicitor is interrogated, and objects becanse it would be 
calling on him to diyul^ matters which passed in the 
relation of solicitor and client, then there is privilege, with* 
ont more, whether such matters relate to an actual or con- 
templated litigation or not ; and yet, if the same questions 
are put to the client, then when his priyilege is in question, 
he is to be told that he has a less privilege than he would have 
through his soUdtor if the latter were questioned ; so great 
an anomaly, so inconsistent and absurd a rule, I should be 
glad to take on myself to say Is not the rule of this court ; 
and that there is no such distinction." From this langoa^ 
it may be collected that, probably at this day, if «the precise 
point were to come before the court, it would extend the 
privilege of the client in person, so far as relates to 
answering through his solicitor ; however, in practice the 
point must still be treated as at least doubtful. 

The brief, on a motion for production on the admissions 
contained in the answer, will consist of a copy of the bill; 
of the notice of motion; and of the answer or answers on 
which the motion is made. 

In strictness, as above pointed out, the order made on a 
motion to produce documents is, that they may be left with 
the Clerk of Records and Writs ; but when the defendant 
satisfies the court that, for any sufficient reason, as, for 
instance, that the documents are in daily use (as a banker's 
or merchant's ledgers) such transfer of the documents firom 
his possession womdbe very inconvenient, it will, in general, 
order inspection at the office or counting-house, or on the 
premises of the defendant. When production is ordered of 
documents containing matters relating to the plaintiff's case 
and title, and also ouier matters relating exciusively to the 
business of the defendant, or of other persons in respect of 
matters not concerning the bill, the defendant is permitted 
to seal up all such parts as he swears, either by his answer 
or by an affidavit filed in support of his answer, do not 
relate to the matters in the cause. It is not very usual to 
anticipate this point in the answer, but it b in general 
reserved to the hearing of any motion, and then an affida- 
vit is filed on produdnff the documents, and against such 
affidavit no evidence wiU prevail. Thus, in the Shefidd 
Canal Company v. Sheffield and Rotherham Railway Company 
(1 Phil. 484), the defendants admitted the possession of a 
particular book, and the phiintifi obtained an order for its 
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production, but libeity was ffmn to tlie defenda&ts to seal 
up, on the oath of their law aerk, such parts as did not relmte 
to the matter in qnestaon, and the boolr so sealed was pro- 
duced; afterwards, a motion was made for produdnff the 
book unsealed, founded on an affidayit that a resolution 
(lelatinff to the matter in issue) had been passed; and 
"that Sie page of the book in which the resolution would 
have been found, if it had been entered at all, was one of 
those which were sealed up ;'^ the defendants filed no affi- 
diTit in reply, but stoodupon the practice as laid down in 
hsretU y. Mmmamara (Wigr. on Disc. 240) ; Bower v. 
Fenite(8 Myl & Gr. 632), and the Lord Chancellor refused 
the motion. 

Before Uie 15 & 16 Vict. e. 86, in general a defendant 
oodd not obtain from a plamtiff production of documents, 
«zoept bjr filing a cross bul; there were some few exceptions, 
^ch it IS unnecessary now to conader, because, by the 20th 
wction of the act, the court, upon the application of any de* 
fendimt in any suit^ whether commenced by bill or by dum (but 
tt to suits commenced by bill where the defendant is re- 
quired to answer the plainufiPs bill, not until after he has put 
in a full and sufficient answer to the bill, unless the court shall 
i&ske any order to the contrary) may make an order for 
the production by the plaintiff in such suit on oath of ^^ such 
of the documents in his possession or power relating to the 
matters in question in the suit, as the court thinks ri^t ; and 
the ooort may deal with such documents, when pro(mced, in 
SQchmanner as shall appear just." The lanffuaffe of this clause 
of the act is, it will be observed, predsety the same as that 
of the 18th dause relating to production by defendants; 
whence it is to be inferred that the plaintiff is under the 
nnie liabilities as to the production, and will have the same 
rights in regard to any ground of objection to production, as 
A defendant would have. The practice is for the plaintiff 
to be put to file an affidavit as to all the documents in his 
possession or power, of the same kind as that which has to 
oe filed by a defendant ; and the same course is pursued on 
a summons in cliambers by a defendant against a plaintiff to 
pi^Qce, as on a summons by a plaintiff against a defendant: 
(see the form of affidavits, ante, p. 32.) A defendant cannot, 
however, obtain production by a co-defendant without a 
^'^hjH {Attorney-General v. Clapham^ 10 Hare, App. 68), 
but this is not very material, because a defendant may ex- 
amine a co-defendant as a witness, and in such examination 
Dwy of course obtain the production of any documentary 
^dence,notprivileged, that the witness possesses, material to 
I 3 
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hu evidence ; and may read, sueh documentaiy evidence 
against the plaintiff. 

The common order for inspection is for the plaintiff, Atir 
$oUeitor and agents, to be permitted to inspect; this does not 
authorize the plaintiff to employ, or to bring with him a 
co'drfendawt to inspect : {Bartley ▼. Bartlei/, 1 Drew. 233.) 
As to delivery out of documents, see ante, p. 31. 

Cf motions for the appointment of a Receiver. 

A Receiver is'an officer of the court appointed pro hac vice, 
in cases in which the rights of parties to property real or 
personal are in dispute, and in the mean time, the rents, 
issues, and profits of the property are in danger either of 
being improperly received and applied, or of not being 
received at all, to the detriment of the party who ahafi 
ultimately be determined to.be the ri^lit owner. 

A receiver can only be appointed in a suit commenced, 
except in the case of lunatics, in which the Lord OhanoeUor 
will appoint a receiver on petition in the lunacy (Ex parte 
RadcUffe, 1 Jac. & W. 639; Rx parte Warren, 10 Ves. 622), 
and formerly, a receiver was very rarely appointed before 
answer, and could in eeneral only be moved for on the 
admissions contained in uie answer. There were certain cases 
of exception which it is now immaterial to consider, by 
reason of the 59th clause of the 15 & 16 Vict. c. 86, which 
makes the answer for the purpose of evidence on a motion 
for or to discharge a receiver, only on affidavit, which may 
be rebutted by affidavit on the part of the respondent. 
Consequently, now, a motion for a receiver, like a motion for 
an injunction, may be made at any time after bill filed, on 
affidavits. The 6th section of the act only applies to in- 
junction bills, or bills praying a ne exeat, or for making an 
infant a ward of the court. Therefore, a bill praying a 
receiver, or on which it is intended to found an apphca<- 
tion for a receiver, must be a printed bill. A motion foi; 
a receiver must be on notice, and on the usual two clear days 
of notice. 

In general, a receiver will not be appointed against the 
party in possession under th^ legal estate, unless he holds sudi 
legal estate in a fiduciary character, and the case made against 
him b of fraud, or of conduct being a breach of trust, or m the 
nature of a breach of trust. Thus, a receiver will not be ap- 
pointed so as to interfere with the possession of a legal mort- 
gagee in possession, though, if he is not in possession, a 
receiver may be appointed as between subsequent equitable 
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mcombranoen, without prejudioe to the ri^ht of the legal 
mortgagee to take possesnon ; and if he thinks fit he may 
take poflseasion, but, except by taking possession, he cannot 
object to the appointment of the receiver : {Stiver t. Biihop qf 
Nmaiek^ 3 Swanst. 112.) 

Bat this role only applies to the case of a dear prior l^al 
owner, not to the case of a contest between the plaintiffdaim* 
ing the legal estate, and the defendant holding it ; in this 
latter case, then, the court will n>point a receiYcr, if it sees 
ground fer fiurly aniidpating l£at the plaintiff may turn 
oot to be entitled, and it a case c^ danger is made : {Meteaff 
▼. Pwkertqft, 1 Ves. & B. lao.) 

In the case of trustees or executors, the court will appoint 
a receiyer against them,, upon a suffident case maae of 
daoffer arising from misconduct, or actual bankruptcy or 
tnsolYency, but not upon mere implied danger antidpated 
from poor circumstances : (HathomtkwaUe t. RuaeU^ 2 Atk. 
1S6; Howerdy. Papera^ 1 Mad. 142; and see (Xaddomy. 
Honemim, Und, p. 143, notes.) 

So, a receiver will be appointed in suits for terminating 
and winding-up partnerships, or for winding-up partnership 
aooonnts b&t termination ; upon a suffident case of miscon- 
duct either producing or tending to produce danger to 
tiie partnerslup- assets, by the party in possession remaining 
in possession ; or by either party being in possession. But 
in all cases, and in partneruiip cases more especially, the 
appointment of a recdver is a matter for the discretion of 
the court, and the court will, in partnership cases, look 
anxiously to see whether a recdver would or would not 
damage the carrying on of the ooneem : the object of a 
feceiver bdng always the preservation of the property in 
ite integrity. 

A motion for a recdver must be made in the first instance 
to the court. But whenever a recdver has Been appdnted, 
and the office has become vacant, a motion for the ap- 
pointment of a new recdver is made upon summons m 
chambers : {Qrote v. Btii$r, 9 Hare, App. 50,) 

The motion must be suroorted by affidavits verifying all 
those material fiicts on which the equity for it is founded, 
and is in that and other respects conducted in the same 
■umner as a motion for a spedal injunction (see aafe, p. 64tf 
dnq.) 
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XTV. Cfthe'Drfendanfsproeeedmffi to the hearing of a < 

I proceed dow to discuss the general proceedings of 
defendants, assnining that the cause goes on in the regular 
course. 

When the defendant's solicitor has been served with a 
copy of the printed bill, his first step in the cause is to 
enter an appearance. This he does by attending at 
the Writ and Record Clerk's Office, and there leaving 
with the clerk in whose division the cause is entered, a 
paper signed by him in the following form : — 

A.*) Enter an appearance for the defendant ( ) at the salt 

e. V of A. Dated the day of 185 . C. D. 

B.J No. (address.) Defendant's solicitor. 

Before appearance, no notice of motion can be served on 
a defendant without special leave of the court obtained for 
that purpose. After appearance has been entered, generally, 
all services on the part of the plaintiff are regularly made 
on the defendant's solicitors. There are a few exceptional 
cases in which service must be personal; they will be 
noticed in the separate chapter on service. The d^endant la 
entitled to require from the plaintiff's solicitor ten printed 
copies of the bill, paying therefor at the rate of one half- 
penny per folio. Appearance having been entered, and the 
defendant's solicitor having procured from his client informa- 
tion as to what, if any, derence he can make to the case made 
by the bill, he will proceed accordingly. If the defendant has a 
bonditde^ and apparently conclusive, answer to make to the 
bill. It is sometimes prudent, particularly if the defence ia 
founded on documents or other incontrovertible evidence, 
at once to communicate with the plaintiff's solicitor and 
inform him of the nature of the defence, with a view to give 
the plaintiff the opportunitv of terminating at once the 
litigation, by dismissmg his bill. But assuming, as usually 
is the fact, that the case is not altogether clear on either 
side, then the defendant's solicitor uiould proceed to put 
into a connected form a written statement of his client's 
case ; and this, accompanied bv copies or a full statement 
of the contents of sudbi material documents as his client 
possesses or can have access to, he should lay before his 
counsel, as instructions to advise what course should be 

Eursued in defending, viz. whether it should be by demurrer,- 
y plea, or by answer. It will be recollected that, if the 
plaintiff does not file interrogatories, the defendant is not 
Dound to put in an answer (see ante, p. 10) ; but he may 
always put in a voluntary answer at any time within twelve 
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days after his appearance ; and frequently it may be adris* 
able to defend by answer, though the plaintiff may not have 
leqoiredit, 

XV. Cfdtfence by Demurrer. 



If a defence by demurrer is advised, the solicitor instructs 
counsel to prepare such demorrer as he advises ; and when he 
has obtained the draft demurrer, he has a copy made on 
parchment which he indorses (1 7th Order 1852); and takes 
sach copy to the office of the Clerks of Records and Writs, 
where ne procures it to be filed by leaving the copy with the 
derk in whose division the cause is. Having filed the 
demurrer, he must on the same day and before eight o^dock 
in the evening (22nd & 23rd Orders of October, 1 852) give 
notice of his having done so to the plaintiff^s solicitor. 

The defendant has twelve days from the date of his appear* 
ance to demur, if he demurs to the whole bill, and fourteen 
days from the date of the delivery of the interroj^atories, if 
he demurs to part only, for pleading or answenng to the 
whole, or to the residue. If tne plaintiff does not set down 
the demurrer within (twelve) davs firom the date of its being 
filed, the demurrer !is taken to be allowed as if it had been 
heard in court and allowed on argument. The bill is then out 
of court, and the defendant is entitled to his costs of the 
suit if the demurrer is to the whole biU, and of the demurrer^ 
if it is to part of the bill only, and these costs mav be at 
ence recovered on an ex parte application, by motion nanded 
in to the registrar : (Jacobs v. Hooper.) If the demurrer 
is submitted to without being set down, the plaintifi has, 
as before mentioned (page 12), a right as of course to 
amend his bill on paymg 20s. costs. If the plaintiff does 
not set down the demurrer, the defendant may do so, and 
the prooeedinss which he must take for setting it down are 
the same as those already pointed out for setting down a 
demurrer by tJie plaintiff: (see p. 13.) If the demurrer is set 
down by the plaintiff, the defendant's solicitor, on receiving 
service of the order setting it down, should proceed at once 
to prepare and deliver his orief The brief for the defendant, 
like the brief for plaintiff, will consist of a copy of the bill, 
and oiihe demurrer, and of one or two sheets of observations, 
if the solicitor chooses to prepare any. On attending the 
court when the demurrer comes on for argument, the defen- 
dant's solicitor should be furnished with an affidavit of the 
service on him of the order setting down the demurrer, as, in 
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case the pUdntiff does not iostrnot ootmflel to appear, ibe 
deiendauit*8 solicitor will, on production of such affidavit, be 
entitled to have the demurrer allowed with costs ; but if he 
is not prepared to produce the affidavit of service, the 
demurrer will be simplv struck out of the paper, and may 
be restored on the application of either party. 

On the argument of a demurrer, the defendant is not 
confined to the grounds set forth in the written demurrer ; 
but may demur at the bar, as it is termed, are tenus, on other 
grounds, but that must be understood -mth this limitation : 
the demurrer ore tenus must be to the matter to which the 
demurrer on the record addresses itself, though it may be 
on grounds of argument not appearing thereon. Thus a 
demurrer on the record for want of parties only would 
not support a demurrer at the bar, for want of equity 
generaUy ; nor would a demurrer for want of eauity gen- 
erally to a bill for discovery and examination ot witnesses 
for recording their testimony support a demurrer ore tenus 
to the examination of witnesses: {Pitt v. Shorty 17 Yes. 213.) 

If the demurrer is allowed on argument, it is, unless the 
court make other order, allowed with the costs of the de^ 
murrer, if it is only to a part of the bill, and with costs of 
suit, if the demurrer is to the whole bill : (45th Order, 1845, 
and see Sect. III.) When the demurrer is allowed, but with 
leave to the plaintiff to amend, the court may give special di- 
i*ections about costs, but usually the demurrer, if allowed at all, 
is with costs of the demurrer : (see on this part of the i 
oeediugs, ante^ p. 15.) The defendant has then no 
more to do till the plaintiff has amended his bill, and » 
him with a printed copy of the amended bill. The plain- 
tiff must, however, amend within the time limited by the 
order giving him leave ; if he does not, the defendant may 
move to dismiss the bill for want of prosecution. For 
this purpose he procures a certificate from the office of 
the Clerk of Record and Writs, of the date of the filing 
of the bill; and from the Registrar*s Office, an office copy 
of the order made on the hearing of the demurrer. These 
documents form the materials on which he instructs counsel to 
move that the bill may be dismissed for want of prosecution. 
This motion must be on notice, and must be moved in or 
out of term on one of the days called seal days, which are 
fixed at the beginning of each sitting by the court. The 
defence to such a motion is usually some explanation sup- 
ported by affidavits explaining the delay ; it is not, in general, 
very material to answer such affidavits, as the court is at this 
stageof the cause so extremely reluctant to do more thut 
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{fat the plaintiff on peremptorjr tenns to proceed, thai it 
18 Bcsrcely possible such ments can be shown as will 
obtain an actual dismissal of the bill ; the tenns of giTing 
time to the plaintiff are, almost invariabty, that he nay the 
defendant's oosts of the motion, and that he take tne step 
idiich he has neglected within some ^ven time ; sometimes 
an additional term is^ that if that step is not taken at the time 
fixed, the bill shall stand dismissea with costs, as of the 
date of the motion to dismiss; but, more osually, the 
motion is ordered to stand over, to be renewed if, at the 
period fixed, the plaintiff has not taken the prescribed step. 
The defendant is entitled to ^tc notice of motion to dismiss 
immediately, on the expiration of the time allowed fer 
amending, and having given the notice, he b entitled to 
prepare forthwith and ddiver a brief to counsel, and the 
ooets of preparing such brief must be paid bj the plaintiff, 
aa tiie defimdant is entitled to make tne motion, it he has 
Tegaiarly nven notice. It is, however, usual for Uie solicitor 
of the defendant to give a preUminary notice b^ letter to 
the plaintiff's solicitor, informing him that he mtends to 
move to '^^«"»'«'| if the amendments are not filed by a given 
day. 

XVL OfdrfencebyPUa. 

When the defendant is advised to plead to the bill, the 
grounds of the plea are usually stated or referred to by 
coonsel in his Opinion ; and the defendant's solicitor wiU 
then lay before his counsel instructions to prepare the plea, 
aoooo^Mmying such instructions by copies of tne documents, 
or information on the particular points on which the plea is 
to be based. A plea must be filed within fourteen days 
after service of the copy of the interrogatories, yAken an 
answer is required, and within twelve days fixmi appearance, 
if no answer is required and the plea is voluntarv. Pleas 
are invariably drawn and nmsf be tigned by counseh When 
the plea is drawn, the solicitor mak^ a copy of it on parch- 
ment, and files it in the same way as a demurrer ; ana must 
give notice on the same day to the sohcitors of the plaintiff 
of his having filed a plea. Some pleas require to be sworn, 
sod that must be done in the same manner as already pointed 
out in respect to affidavits (see p. 38), and must be signed by 
the defendant Those pleas wnioh do not X]29^^^ to be on 
otth need not be signed by the defendant. The distinction 
when a plea must be, and when it needs not be, on oath, is 
this : when the plea is of matter of record, or of some matter 
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requiring no proof but that which b before the court alid' 
proves itself, as a plea of a former suit, or of the plaintiff's 
couTiotion for felony^ of which the record is proof, the plea needs 
not be on oath. When the plea is wholly of matter of fact, 
or of statutes, the operation of which in bar of the plaintiff's 
right requires the addition of matters of fact, as a plea of a 
rdeased and settled account, which must be supported by an 
averment of no fraud, or of the Statute of frauds, which 
requires an ayerment by the defendant denying the part 
performance alleged by the phuntiff ; then the plea must be on 
oath. When the plea has been filed, either party may set it 
down immediately (44th Order, 1846^; but if the defendant 
does not set it down, and the plaintiff does not set it down 
within three weeks from the date of the filing of the plea, 
he will be held to have submitted to it. The mode of setting 
down a plea is the same as that for setting down a demurrer 
(see ante^ p. 17), and so is the mode of disposing of it 
on argument in court : (see also, p. 17.) If the court allows 
the plea, it may do so wholly ana without giving liberty to 
the plaintiff to amend his bill as in the case of a demurrer ; 
or it may allow the plea, with liberty to the ^ilaintiffto 
amend. In either case the costs are in the discretion of the 
court, but usually, if a plea is allowed, it is with costs. If 
the court overrules the plea, it is almost invariably with 
costs ; and then a certain time in the discretion of the court 
is allowed to the defendant to put in his answer. It is 
obvious that demurring and pleading may thus be used for 
other purposes besides a substantial defence to the bill ; as, 
unless the demurrer or plea is plainly frivolous, time is 
always given for answering; and thus the defendant may gain 
time, if he chooses to do so at the risk of paying the costs 
of the demurrer or plea. In heavy cases, such as bills by 
contractors against companies, where the mere postponement 
of an account and of the payment of very large sums of 
money may be of great importance, it occurs sometimes 
that defendants demur or plead, although they may be 
advised, or may reasonably expect that the demurrer or 
plea will be overruled : such a course is, however, manifisstly 
an abuse of the procedure of the court, and deserves 
reprobation rather than imitation. 

The effect of a plea to the whole bill bemg allowed, with- 
out liberty to amend, is to put the bill out of court, and the 
order allowing the plea also orders the bill to be dismissed : 
(48th Order, May, 1845.) 

The other matenal points relating to the practice on pleas 
are diacuased ante^ in Section lY., p. 16, et ieq. 
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XVII. Cfd^eneeb^Aiuwer. 

If Imying dennured, or pleaded, or both« th^ defendant is 
QDsaocessful, he must proceed to put in an answert which he 
most then file bj the period fixed on the OTermling of the 
demurrer or plea. 

The time within which a defendant most file his answer, 
if he defends by answer without either demurring or plead* 
mg, is fourteen days firom the service of the copy of the 
inteiTogatories. tx in either case, the defendant requires 
further time to answer, he applies for it to the judge's chief 
clerk in chambers, by taking out a summons, of which he 
most give two dear days* notice to the plaintiflTs 
solicitor. The i^lication for time to answer must be 
supported by an mda?it shewing, why the defendant can-. 
lu^Qt in an answer within the tmie limited. 

Toe preparation of instructions for an answer requires great 
care and doll. The deftudant's solicitor should first prepare 
s brief copy of the bill, and a copy of the interrogatories 
copied in half mamn, which he should lay before his client, 
with instructions wr him to write, opposite to each interro- 
gatory, the answer that he is able to give to it. The 
solicitor should then himself carefully peruse the client's 
answers, and af):erwards, in one or more personal confer- 
ences, ffo through them carefully with his client; calling 
his pwrticular attention to any answers which may appear to 
bim to require explanation or addition, and in particular, 
to any which may appear to him, howeyer advanta^ous 
they Quiy be to the defendant, to bear the impress of mac- 
euiacj or exaggeration; for, genendly sneaking, an answer 
ODoe filed is final, and will not be allowed to m afterwards 
wUra^ted by the defendant on any material point, and 
in practice it is found that defendants are firequently in- 
juKd by their\>^wn overstatement of their case, quite as much 
as by the evidence of the plaintiff. 

Althou^, in fjeneral, an answer is final, there are 
instances m which it will be allowed to be corrected by a 
supplemental answer. Thus, in a case where a defendant, 
aoswerinff as to matters tating ^ce in India, set up the 
Indian Lisolvent Debtors Act, oy way of defence, and 
stated dates which did not bring him within it, he was 
permitted to file a supplemental answer to correct that 
statement of dates by the substitution of dates which did 
bring him vrithin it: (Ftdton v. QUmore^ 1 Phil. 522.) So, 
ia a case where the original answer misstated facts as to 
the custom of a manor, the defendant was permitted by 
[CH.] K 
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supplemental answer to correct it : (^FroMand ▼. Owrend^ 
9 Sim. 365.) But this liberty is given with extreme re- 
luctance and difficulty if the effect of the correction is to 
damnify the plaintiff; and it can only be obtained by a 
special am>lication, which is made to the court by motion or 
notice. The notice of motion must specify the iterations 
proposed to be made, and must be snppoiied by affidavits 
verifying the new st-atements, and satisfactorilv explaining 
the grounds of the mistake, and the reasons wny the new 
statement was not introduced in the original answisr. 

When the defendant's solicitor has obtained from his client 
his own version of his defence, he lays it before his counsel, 
together with such documentary information as he possesses, 
as instructions to prepare a drut answer. As an answer, Uke 
-every other pleading, strictly so called, must- be ngned by 
counsel, it is in fact always drawn by counsel ; the dr^ so 
prepared and signed is copied on parchment, and the name of 
the counsel transcribed on the copy. The answer, thus en- 
grossed, is endorsed by the defendant's solicitor with his 
name and address, and is signed and sworn by the defen- 
dant in the same manner as an affidavit. The answer, duly 
sworn, is filed at the office of tlie Clerk of Records and 
Writs, and the defendant's solicitor must give notice the 
same day to the plaantiflT's solicitor, before eight o'clock 
of the evening : (22nd Order, October, 1842.) 

Some answers are not sworn, ^us a peer of the realm 
puts in his answer on his protestation of honour, not on oath : 
(Beam. Orders, 105.) And a bishop 'upon his honour; and 
a corporate body answers under the common seal of the 
corporation. 

An infant is incapable of binding himself positively by 
answer, and puts in nis answer by his guardian, who signs 
and swears it. Mr. S. Smith in his recent- valuable work, 
(Practice of the Court of Chancery, 1855, p. 168), suggests 
that the usual in&nt's answer, amounting to no more than 
stating that he is ah in&nt, and claiming such rights as be 
is entitled to, will now no longer be necessary. But tins, 
I apprehend, is not so ; for although the usual infimt*s 
answer is, for all substantial purposes, utterly useless, yet 
in point of form, 1 conceive that it is still the practice that, 
if interrogatories are filed, and an infant defendant is 
required to answer, the cause could not r^ralarly be set 
down for hearing, unless he had answered. Of course, if an 
infant defendant is not required to answer, replication may 
be regular!;^ filed under the new practice, whenever the 
plaintiff is in a position to do so against the answering 
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defi^ndaals; «Dd fihe oaufte will be thiu regularly at inne 
(see ante. Sect IX., p. 34, et seq,)^ and of eonne auo, as it ir 
wkollj usdesB to addureas interroii^atories to an infant defen- 
daot, the point becomes in &ct of little importance, as it is 
probable tbat the pracdoe of requiring any answer from an 
m&nt will fall entirely into disuse. The solicitor of an 
in&nt defendant should not^ howeyer, treat it as altogethei 
unimportant whether his client answers or not ; but should 
lay the bill and the matters which he may haye to offer in 
defence before lii8.eottnsel, as the new practice does not in 
the slightest degree remoye the propriety of an infant in 
some cases putting in a yolnntarj answer^ in order to 
^Bggest facts, the pnxtf <^ which may be material to his 



A Innatio, so found by inquisitioB, answers by his com- 
Buttee; if net found limatic by inquisition, but being of 
imbecfle or unsound mind, the court will assign him a 
gOinUan ad lUemj and he puts in his answer by such 
gBsrdisn. 

As to defendants in Scotland, Ireland, or the Channel 
Uands, or in aaj colony, idand, plantation, or place, under 
the domimon of the Queen, or in any foreign parts out 
of Her Majesty's dominions, that is proyided for by the 
^dseotioa of the 15 & 16 Yict. c 86 (see unto, p. 89), 
and the answer of any such defendant may be sworn in the 
nme manner as is there pointed out in rderence to affida- 
fits. An answer taken in the country, or out of the juris* 
diction, may be transmitted to London to be filed m the 
same way as an affidayit : (15 & 16 Vict. c. 86, s. 25.) 

The answer of a married woman, if she answers with her 
hulMuid, is the husband's answer, but they both sign and 
swear it ; but if ber interests require a separate answer, or 
if the husband and wife liye separate, the wife may obtain 
an order <^ course to answer separately ; and then she signs 
and swears to her own answer. 

Sometimes a defendant defends pertljr by answer and 
partly by disclaimer, or wholly by disclamier ; that is, hj 
an ayerment that he has not, and had not at the insti- 
tatioQ of the suit, any daim, or had before the institution 
of the. suit distincthr mtunated his readiness to giye up and 
nieise, and was able to release, all his interest, if any. 

A d^laimer is, in point of form, an answer, and must be 
>igfted bv counsel and engrossed, and signed and sworn by 
the disclaiming defendant and filed, like an answer. If the 
defendant l^ his disclaimer ayers that he had not at the 
iostitation of the suit any interert ; or, haying an interest, 
K 2 
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that he had offered before the inititntion of the suit to 
tUflclaim and release it, and also by his disclaimer avers that 
he claims no interest, he is entitled to be dismissed with his 
costs. But if he disclaims for the first time bj his answer ; 
or if, although he offered to disclaim before the suit, it is 
shown that he could not effectually bar his interest, he maj 
or may not be entitled to be dismissed, but, if dismissed, is 
not entitled to costs. 

Of exceptions to muwers. 

When the answer has been duly filed, the defendant's 
solicitor will proceed to take an office copy of it. If the 
plaintiff excepts to the answer for insufficiency, on receiving 
notice of the ffiing of the exceptions, the defendant's solici- 
tor obtains from the office of the Clerk of Records and 
Writs an office copy of the exceptions, and la3rs a copy 
of them before his counsel, to advise whether they should 
be submitted to and a farther answer put in, or whether 
they should be resisted. It u a ver^ common course of 
practice, at this stage of the proceedmgs, to ky the bill 
and answer before counsel, to advise not only on the suffi- 
ciency of the answer but on the necessity of going into 
evidence, and, as it is phrased, to advise on the suit generalhf. 
Such a course is not, however, to be recommended to the 
prudent practitioner, as it is manifestly premature to 
take the opinion of counsel on the necessity of going into 
evidence on the admissions' of an answer, whicn, if held 
insufficient, may lead to a further answer entirely changing 
the state of things. The proper course is, at any rate on 
behalf of the de&dant, at this stage of the suit, to require 
counsel to advise only on the sufficiency of the answer. 

What is the regular course of p!roc^ding on exceptions 
on the part of the plaintiff, has been stated ttnte^ (Sect. YI., 
p. 25, et seq») 

If counsel for the defendant advises that the exception 
cannot be resisted, the defendant has eight days from the 
filing of the exceptions to submit to them : (9th Order, 2nd 
November, 1850.5 This he does by handing a note to that 
effect to the plaintiff's solidtor, and paying 2Qs. costs. He 
must then put in a further and better answer, within three 
weeks from the date of his submission (10th ()rder, Novem- 
ber, 1850), for which purpose he instructs counsel to pre- 
pare the further answer in the same manner as in giving 
instructions for the original answer, except that he furaishes 
him with such information as the defendant has, whether 
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mtmtJMMiHy or inadvertently^ withheld in giving instraedonB 
for the original answer. 

The fiir&er answer is engrossed, flgned, swoni/and filed, 
in the same manner as an original answer. If the defen* 
dsnt's eoimael advises resistance to the exceptions, no notice 
to the plaintiff's solicitor is reqoisite, and the exceptions 
viU be set down by the plaintiff tor hearing in the manner 
pointed out in p. 26 ; and if they are not set down as there 
stated, after tlie expiration of the eight days allowed to the 
defendant to sabnut, and within fourteen days from their 
being filed, the answer vrill be deemed sufficient. On reoeiv* 
ing notice of the exceptions being set down, nnd not before, 
the defendant's solicitor should prepare, and as early as 
postible deliver, his briefs to counsel, as to which the obser* 
vatkmB made anie (pp. 26, 27), in reference to the brief 
on bdialf of the plaintiff^ <^pply* ^® course of disposing of 
the betting of exceptions, and the mode of dealing with 
the ooats upon aUowing or overruling them, and the 
duties and liabilities of a <kfendant in reject of his several 
farther answers, if sncoestive sets of exceptions are taken, 
have been discussed ante (Sect. YI., pp. 27, 28, et teq.) and 
require no further notice here. 

Qf tke drfatdanfi^proeeedrngs omffomg imio emdence. • 

When tiie answer or answers have been, finally either 
found sufficient or treated as sufficient by the plaintiff and 
the plaintiff has filed replication, each defendant against 
vdiom r^lication b filed will then proceed to prepare his 
evidence ; for which purpose the solicitor will lay the bill 
and the answer, and copies of tiie documents, on which he 
intends to rdy, before his counsel, to advise on what points 
evidence must be gone into in support of the answer. 

The subject of evidence has been already partially dis- 
cussed oale (Sect X., p. 86, et seq.} ; and what is there 
said on its preparation, for the examination. of witnesses 
on the nature ot the evidence now used, and on the mode of 
exammation, applies generally to defendants as well as to 
plaintifib. But tnere are some matters peculiar to defence, 
vdkidi requhre to be here noticed. 

The defendant cannot, in point of form, use his own 
answer, although on oath, when the plaintiff has replied, as 
evidence fi>r himself agunst the plaintiff, except on the 
Question of costs ; or for the purpose of raising a case for 
nirther inquiry in chambers. But he may, by converting 
the whole or part of his answer into an affidavit, make it 
K 3 
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eiddenoe; tluit is, be may make IiiiiMelfftintiietB,aiid prove 
by affidavit wbaterer be baa sworn by bis answer; but 
be will tben of course be liable to cross-examination. If 
tbe plaintiff baa not replied, but sets tbe cause down upon 
bill and answer, tben every averment of tbe answer may be 
read by tbe defendant as evidence for bimself, or perbaps, to 
speak more accurately, as tbe plaintiff produces no evidence 
except tbe answer, be must stand or fiiU by that. The sub- 

ei of applications to enlarge the time tor closing evidence 
been discussed atite (p. 47.) It may here, however, 
be notioed, that if a pleintiff seeks to enlargetbe time, he 
serves all tbe defendants entitled to examine witnesses with 
the summons. If a defendant seeks to enlar^ the time, 
be serves all Ais eo'drfendanti^ entitled to examme witnesses, 
as well as the plaintiff; and when the tune is enlarged at 
tbe instance or any partv, all the other partieg entitled to go 
into evidence may profit by the enlargement further to 
examine witnesses. Tbe rule is that, tmtil the evidence is 
dosed, tiie court will not preclude any party from produc- 
ing evidence : (Wood v. Seartk^ 8 Week. Bep. 805.1 

The plaintift may read any portion of a defendant's 
answer as evidence for kmself against that defendant, but 
not against any other drfetidant, unless previous notice is 
given to such other defendant of tbe intention to read bis 
answer as evidence : (Cousins v. Vasey, 9 Hare, App. 61.) 
This arises out of the rule that, in general, tbe answer of 
one defendant is no evidence against a co-defendant. 

It is very difficult to conceive on what principle nolieeto 
one defendant of an intention to read another defendant's 
answer against him can let in that answer as emdmee. The 
principle on which the answer of a defendant is read against 
hm is intelligible and dear; it is not that it is strictij 
evidenccj that is, the deposition of a witness, but that it is 
an admission by the drfendant. But a defendant answering 
was not, under the old practice, nor is be under tbe new, 
simply by and through bis amswer a witness: and dierefore 
though obvious that practically to give to defendant A. 
notice of an intention to read against him the answer of 
defendant B., will enable him to bring forward evidence 
contra; and so may remove the practical inconvenience 
alluded to in Cousins v. Vasey ^ yet it is not dear how in 
strictness and upon principle any notice can make evidence 
against A an answer of B. which is not made of itself b^ 
the statute (the 15 & 16 Vict. c. 86), anything more than it 
was before; viz., the admission qf B. usable against him- 
self as an admissian^ and not in the strict chuacter of the 
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milMev qfa wUmeus the point it only stated in Ctmami r» 
Vasew by way of dictum, and it may be tbon^ht idll ¥ery 
ansan to rely on the doctrine, that with notion eren, the 
plamtiff may read the answer of one defendant iwainst 
mother. As the clear admission of the defendant is evidence 
for the plaintiff it follows that the plaintiff cannot go into 
SYidenoe to prove that which is aomitted by the answer, 
exoq>t at the risk of paying the costs of such snperflnous 
evidence ; and aoainst a positive statement by the answer, 
die bill cannot be sustained on the evidence of a n^le 
witness, unsupported by any corroborative evidence. But 
alight corroborative evidence may turn the scale. 

wlien a defendant's answer is read as evidence against 
himself^ he is entitled to require not only that the whole 
of any particular passage selected, but that any other 
psssage substantially relating to and connected with the 
passage so tendered, shall be also read ; that is, the plaintiff 
may not read as evidence part of a passage telling for him, 
and omit another part of it qualifying the first ; nor may he 
read one passage for him without alsQ reading any other 
which, whatever may be its locality in the answer, fiurlyand 
substantially relates to and qualifies the passage tendered; 
(see BartUtt v. Giilard, 3 Buss. 149; Rude v. WkUekureh^ 
8 Sim. 562 ; Nurse v. fiarm, 6 Sim. 225.) This rule is 
dealt with as one <^ substance, not of form; therefore, if the 
plaintiff reads from the answer a passage, the defendant 
cannot read a passage, even immediately following, merely 
because it is connected with the passage read by some 
expletiye word, as "but" or "for*' unless the passage so 
introduced relates substantially and materially to the pre* 
ceding passage; while, on the other hand, he may insist on 
readmg a passage from any part of the answer, whether 
it is or is not connected with the passage tendered by any 
expletive word, if it substantially relates to it : {Dome v. 
SpurUng, 1 Buss. & Myl 64.) 

XYIIL Of emdmce geMraJOy. 

Before the new practice, evidence beinjg by interroffato- 
ries the conduct m it was so much out of the hands of the 
soUcitor, and confided by him to counsel, that a knowledge 
of the general subject of evidence was not so material to the 
solicitor as it has become since. But now that a large 
portion of the evidence in Ghanceiy is taken orsdly, and so 
much depends on the solicitor in collecting evidence and 
preparing depositions by way of instructions for examination, 
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it will be coiiTenieiit that, before proceeding to treat of tlie 
hearinff of a cause, I shoold discuss somewliat more the 
genenu rul^ of evidence, ^and the nature of the eTidenoe 
uiat is in practice required in Chancery suits. 

And firstly it may be observed that, generally, the same 
rules prevail in equity as at law, as to what is evidence; though 
of course the pecunarities still incident to equitable pro- 
cedure may sometimes modify the operation of the rules. 

The evidence used in a Chancery suit consists of— 
1. The admissions of the parties. 
2.. Documentary evidence. 
3. The evidence of witnesses. 

The admissions of parties are of two kinds — ^the admissions 
contained in the pleadings, and the admissions made by 
agreement. 

The admissions contained in the pleadings are, as asainst 
the plaintifi^ the allegations of the bill ; as against the defen- 
dant, the admissions made by the answer. 

Whatever is alleged by the plaintiff in the bill pontheli/^ 
by way of caferment^ is evidence against him ; thus, if he 
avers that he did a certain act, not only the defendant may 
read that averment as proof of the &ct in his own fiivour, but 
the plaintiff cannot go mto evidence to show that he did not 
do it. But what the bill alleges, not by way of positive 
averment, but only by way of inference or hypothetically, 
IB not evidence aeainst the defendant. 

It has already been observed that, whatever the answer 
avers may be read bv the plaintiff against the defendant as 
an admission of the mcts averred. And the extent to which, 
and the qualifications with which, the averments of the 
answer must be read, have also been discussed. It is needless 
to say that a carefully drawn bill will scarcely ever be found 
to aver positively any facts or matters beyond those which 
are the plaintiflPs own case. 

Admissiane hy agreement. 

Admissions are firec[uently, to save 'expense, entered into 
on both sides in wntins, or they may be made b^ one side 
only; reciprocity or consideration not bemg essential. The 
proper mode of making admissions is for the solicitors of the 
parties to sign an agreement to the effect of the intended 
admissions. Thus : " We the undersigned solicitors for the 

Elaintiff and defendant in this cause, agree to admit at the 
earins thereof, or otherwise as may be necessary, that the 
several deeds mentioned and referred to in the schedule hereto 
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were respecdvelf duly executed by the penooB whose luunef 
are signed thereto as executinff purties; and that the several 
letters mentioned and referrea to were respectively signed 
by the persons whose signatures they bear respectively, and 
were respectively sent to and received by the persons to whom 
they were addr^sed respectively ; and that the same shall be 
respectively read at the nearing o£y or otherwise, in diis cause 
as either party may be advised, in the same manner as if the 
same had been regularly proved ; and that we will produce 
and permit to be read at the hearing of and otherwise in 
this cause such of the oriffinal letters respectivel;^ as are 
admitted in the said schemde to be in our respective po6« 
session. 

•« A. B. Plaintiff's solicitor. 

** C. D. Defendant's solicitor.^* 

Great care should be taken in framing admissions, so as 
not to make them go beyond the intention; though in 
general they will be strictly construed. Thus, an amement 
to admit deeds or letters as execiUed or wHttm, leaves it 
quite open to show that they are badfy pleaded or euenHalfy 
iefeeUoei (CMdie v. ShdOewoHk, 1 Gamp. 70.) So in 
MouBnejf v. Bwrmham (1 Hare, 15), where the solicitors 
of the parties agreed to admit as fiict that the defendant 
was served with a certain notice, and that a certain paper 
writing was the notice, and that another pa|^ writing was a 
true copy of the lease referred to in the notice. The original 
lease was not produced, and there was no evidence & its 
existenoe except the copy produced as a true copy and the 
notice which mformed the defendant of the execution by 
Uie plaintiff of the lease. The court held that t^e adnussion 
merely substituted the copy of the lease fer the ori{;inalf 
bat did not place it in a oetter pomtion than the onginal 
would have been in if produced ; and that the admission 
of the notice did not dispense with proof of the lease by 
calling the attesting witness. 

The practice of admissions, as they avoid expense, is 
fevourably looked at by the court ; but they will be confined 
to the cases where the riji^hts of the parties only are affected 
bv them, and the parties are persons competent to waive 
their own rights. Inus, an in&nt cannot make admissions. 
Kor will any agreement in the nature of admissions be per- 
mitted to de&t the provisions of the law. So that no 
admission of an unstamped document that ought to be 
stamped will be permittea ; nor would formerly any consent 
tothe examination of a wife for her husband be permitted : 
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(see Barker ▼. DixU^ Rep. temp. Hardw. 264 ; Owen t# 
TJumas, 3 MyL & K. 357.) 

On -the practice of entering into admissions generally, I 
may observe in conclusion, that much danger arises from an 
indiscriminate resort to it. The object and almost the only 
object of it in a contested suit is to save expense ; and in 
^neral it should therefore be strictly confined by the practi- 
tioner to those cases in which he is satisfied that his opponent 
has the means of proof, and that the only result of putting 
him to proof wiU be to cause unnecessary expense. But 
wherever he has any reason to believe or anticipate that, if 
put to proofs the opponent may whollv or partially fail in the 
particular proof, he should abstain from entering into any 
admission. 

Of competency and incompetency of witnesses. 

Before discussing the details of evidence, it will be con- 
venient to dispose of the question, who may be witnesses? 
that is, what classes of persons are, and what are not, in- 
competent to give evidence. 

This inauiry is much more limited now than it used to be 
formerly, by reason of the several acts that have passed of 
iBtevears, removing various groimds of incompetency. 

The principal grounds of incompetency were formerly, 
personal incompetency, arising from idiocy, lunacy, infancy, 
absence of rehgious belief, and infiuny ; to these may be 
added, the ground of marriage, which apptied only as between 
husband and wife; and interest in the subject-matter of 
the liti^tion, whether by being parties; or not being parties 
by having an interest aliunde; these grounds of mcom* 
petency lutve been afi^icted by several statutes. 

The 6 & 7 Vict. c. 85, commonly called Lord Denman's 
Act, provided that '^ no person offered as a witness shall 
hereatter be excluded, by reason of incapacity from crime or 
interest^ from giving evidence either in person or hj depod- 
tion, according to the practice of the court, on the trial of any 
issue joined, or of any matter or (question on any mquiry 
arising in any suit, action, or proceeding, civil or criminal, in 
any court or before any judge, jury, sheriff, coroner, magis- 
trate, or person having by law, or by consent of parties, 
authority to hear, receive, and examine evidence ; but that 
every person so offered may and shall be admitted to give 
evidence on oath or solemn affirmation in those cases wherein 
afikmation is by law receivable, notvrithstanding that snch 
person may or shaU have an interest in the matter in question^ 
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or in th^ event of the trial of any iflsue, matter, question or 
inqiiinr, or of the suit, action, or proceeding in which he la 
ofitered aa a witness ; and notwithstanding that such person 
oflfered as a witness may have been previously convicted of 
any crime or offence." This was followed by a proviso ex- 
cepting from the new competency parties inoividually named 
on the record, and affecting actions of ejectment and le* 
plevin; and then it was provided that, ^*in Courts of 
£quity any defendant to any cause pending in any sudi 
court may be examined as a witness on the behalf of the 
pkdnliff, or of any co-defendant in any such cause, saving 
just exceptions; and that any interest which such defen- 
dant so to be examined may have in the matter or any of 
the matters in question in the cause shall not be deemed a 
just exception to^the testimony of such defendant, but shall 
only be considered as affecting or tending to affect the 
credit of such defendant as a witness." 

This act was followed by the 14 & 15 Tict. c. 99, which 
first repealed the first proviso of the previous statute 
affecting parties to the record, and ejectment and re- 
plevin, and then provided ^' that on the trial of any issue 
joined, or of any matter or question, or on any mquiry 
ariang in any suit, action, or other proceeding in any court of 
justioe, or before any person having by law or by consent of 
parties authority to hear, receive, and examine evidence, 
the parties thereto, and the persons on whose behalf any 
such suit, action, or other proceeding may be brought or 
defended, shall, exce][)t as hereinafter excepted, be competent 
and compellable to give evidence, either viva voce or by de- 
{Mjffltion, according to the practice of the court, on behalf of 
either or any of the parties to the suit, action, or other 
proceeding." 

The first exception was that, in criminal proceedings 
no person was to Ibe competent or compellable to give evi- 
dence for or against himself; and that in civil proceedings, 
husband and wife should not be competent or compellable 
to mve evidence for or against each other. 

Under the last of these statutes, a question arose in a suit 
in equity, whether a wife party to the suit was competent or 
compellable to give evidence against her husband ; and it 
was neld that she was not: (Alcoch v. Alcoch^ 16 Jur. 653.) 
But that statute was followed bv the 17 & 18 Vict. c. 83, 
which enacts that, " on the trial of any issue joined, or of 
sn^r matter or question, or on any inquiry arising in any suit, 
action, or other proceeding in any court of justice, or before 
any person having by law or by consent of parties, authority 
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to hear, receive, and ezamine evidence, the huhandiaid 
wivM of the parties thereto, and of the persons on whose 
behalf any such suit, action, or other proceedinff, may be 
brought or instituted, or opposed, or defended, shall, except 
as hereinafter excepted, be competent and compellable to 
give evidence either viva voce, or by deposition according to 
the practice of the court, or of either or any of the parties 
to the said suit, action, or other proceeding.** 

The exceptions are, first, that ^e husband and wife are 
not to sAve evidence in any criminal proceeding, or on any 
proceeding instituted in case of adulterjr; and secondly, ti^t 
^* no husband shall be compellable to disclose any conununi- 
cation made to him by his wife during the marriage, and no 
wife shall be compellable to disclose any conununication 
made to her by her husband during the marriage.*' 

The law therefore seems now to be that in suits in equity 
no interest of any kind, as such, whether by reason of being 
a party or otherwise, renders a person incompetent to give 
evidence for or against any other party ; nor does crime of 
any kind. 

The grounds of incompetency which remain untouched by 
the statutes are idiocy and lunacy. 

An idiot, that is, a person from birth non compos mentiSyOT 
from birth deaf, dumb, and blind, is incompetent as a int- 
ness. So are lunatics, whether so found by inquisition or 
not, but lunatics may, in lucid intervals, be witnesses ; and 
persons simply deaf and dumb, whether bom so or not, are 
competent, and so are persons simply blind. 

A person totally without religion, that is, not believing in 
the existence of a God who will reward and punish, is not a 
competent witness. The amount of belief generally required 
in practice, is belief in God and in a future state of reward 
or punishment. But semble that if a witness believes in God, 
and that he will reward or punish, whether in this world or nt 
a futare state, he is a competent witness : (see Willes, 550.) 

A person believing the existence of Grod, and in a future 
state ; that is, a pure theist, as a Jew, or a theist of the com- 
posite order, as a Mohammedan, is a competent witness, bow- 
ever he may differ in other respects from the Christian creed. 

Infancy is a limited or qualified ground of incompetency. 
An infant is not, like a person of full age, prima facie com- 
petent, nor is there any particular age fixed under twenty- 
one at which he is competent; but it must be shown in 
each case that .he comprenends the nature and consequence 
of an oath. It is for the judge to satic^ himself on this point 
by a prelinunary mquiry before the infant b sworn. 
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Hioie aboTe enumerated are, I believe, now the onl j general 
grottods of personal incompetency. There are some tpedal 
grounds of mcmnpetency, such as that imposed by the 17 & 
18 Vict. c. 83, ncpra, upon husband and wife, that they shall 
not be compellable to cosdose communications made during 
the marriage ; of the same kind is what is termed privileged 
testimony, of which partial mention has been already made 
in treating of production of documents; viz., the testimony 
of counsel, solicitor, or attomevs, touchinff matters of which 
they haye acquired knowledge through confidential communi- 
cations in the coarse of business, from their clients. On such 
matters those persons cannot be compelled, nor eyen per- 
mitted against the yrill of the client, to give eyidence ; 
whether ute knowledge was aoc[i]ired in, or in reference to, or 
in iuticipation of the existing htigation, or without reference 
to it It is sufficient that it was acquired by means of con- 
fidential communications made by the dient to his legal 
adviser in his character of legal adriser; the privilege 
extends to the derk of the privileged person ; but it does not 
go beyond counsel, solicitors, and attorneys or their clerks. 

A medical man is competent and compellable to give 
evidence on matters communicated to him confidentially by 
his patient; so a der^man of the Church of England, and 
a Roman Catholic priest, are compellable to give evidence 
of matters come to their knowledge through confession. 

0/ documentary evidence. 

Documentary evidence is of two kinds, matter of record, 
and matter not of record ; that is, documents of a judici&l or 
fvan judicial nature, which are publidy recorded, and of 
whidi the distinctive character is, that in general they prove 
themsdves on production, and cannot be contradicted by any 
evidwce ; and instruments made between parties, which re- 
quire extrinsic proof of their execution, and sometimes of 
collateral qualities.^ 

Documentary evidence of record consists of acts of Par- 
liament ; the proceedings of Courts of Judicature ; and such 
documents as are made by act of Parliament matter of record. 
All such documents prove themsdves ; that is, the production 
of them is sufficient proof without any testimony of witnesses. 
Thus, the probate of a will produced by the party relying 
upon it, is sufficient evidence of the will ; the production of 
the record of a conviction, or of a judgment at law, or of a 
decree or other order in Chancery, would be sufficient proof 
of such conviction, decree, or order, and of the matters con- 
tained in it, without any further or other evidence. But 
[CH.] L 
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with regard to most of such documents, copies of a specific 
kind of the record itself are made evidence. Thus, a cer- 
tificate of a conviction is in certain cases under the 7 & 8 
Geo. 4, cap. 18, evidence of the conviction; the copies of 
acts of Parliament printed by the Queen's printer are 
admissible; and of all decrees and proceedings of record 
in the Court of Chancery, ofiice copies dulj certified are 
evidence in all Chancery proceedings; and in general, in 
proceeding's in Chancery, the original record is not pro- 
duced, but copies of bills, answers, and depositions are 
certified under the hand of the Clerk of Records and 
Writs (see 14 & 15 Vict. c. 99, and Reeve v. HodeovL, 
10 Hare, App. 19.) By the 7th section of the 14 & 15 
Vict. c. 99, '^all proclaxuations, treaties, and other acts of 
state of any forei^ state or of any British colony, and 'all 
judgments, decrees, orders, and other judicial proceedings 
of any court of justice in any foreign state or in any British 
colony, and all afiidavits, pleadings, and other legal docu- 
ments filed or deposited in any such court, may be proved 
in any court of justice, or befoi e any person having by law 
or by consent of parties authority to hear, receive, and ex- 
amine evidence, either by examined copies or by copies 
authenticated as hereinafter mentioned; that is to say, ir the 
document sought to be proved be a proclamation, treaty, or 
other act of state, the autlienticated copy to be admissible 
in evidence must purport to be sealed with the seal of the 
foreign state or British colony to which the original docu- 
ment belongs ; and if the document sought to be proved be 
a judgment, decree, order, or other judicial proceeding of 
any foreign or colonial court, or an afiidavit, pleading, or 
other leffal document filed or deposited in any such court, 
the authenticated copy to be admissible in evidence must 
purport either to be sealed with the seal of the foreign or 
colonial court to which the original document belongs, or, in 
the event of such court havine no seal, to be signed by the 
judge, or, if there be more tnan one judge, by any one of 
the judges of the said court, and such judge is to attach to 
his signature a statement in writing on the said copy that 
the court whereof he is a judge has no seal ; but if any of the 
aforesaid authenticated copies shall purport to be sealed or 
signed as hereinbefore respectively directed, the same shall 
respectively be admitted in evidence in every case in 
which the original document could have been received in 
evidence, without an)r proof of the seal where a seal is 
necessary, or of the signature, or of the truth of the state- 
ment attached thereto, where such signature and statement 
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are necessary, or of the judicial character of the person 
appearing to have made such siflnature and statement. 

By the 10th section every document which by any law 
now in force or hereafter to be in force is or shall be ad- 
missible in evidence of any particular in any court of 
justice in Ireland, without proof of the seal or stamp or 
signature authenticating the same, or of the judicial or 
official character of the person appearing to mive signed 
the same, shall be admitt^ in evidence to the same extent 
and for the same purposes in any court of justice in England 
or Wales, or before any person having in England or Wales 
bylaw or by consent of parties, authority to hear, receive, 
and examine evidence, without proof of the seal or stamp 
or signature authenticating the same, or of the judicial or 
official character of the person appearing to have signed 
the same. 

By the 12th section, registers of British vessels, and 
certificates of registry, are admitted as prima facie evidence 
of their contents, witnout proof of signature. 

By the 14th section, whenever any book or other docu- 
ment is of such a public nature as to be admissible in evidence 
on its mere proauction from the proper custody, and no 
statute exists which renders its contents provable by means 
of a copy ; any copy thereof or extract therefrom shall be 
admissible in evidence in any court of justice, or before 
any person now or hereafter having by law or by con- 
sent of parties authority to hear, receive, and examine 
evidence, provided it be proved to be an examined copy or 
extract, or provided it purport to be signed and certified 
as a true copjr or extract by the ofiicer to whose custody 
the original is intrusted, and which officer is required to 
famish such certified copy or extract to any person apply- 
ing at a reasonable time for the same, upon payment of a 
reasonable sum for the same, not exceeoing fourpence for 
every foHo of ninety words. 

Parish registers, though not judidal documents, are 
public documents which prove themselves by^ production. 
Extracts firom parish registers used to be admitted as evi- 
dence if signed by the proper officer to whose custody the 
original was intrusted, certifying themselves to be such 
officers. But since the 14 & 15 "Vict. c. 99, it has been held 
that such registers signed by the persons who were the 
proper officers, and certified by them to be true copies, 
although they do not go on to certify that they were the 
officers to whose custcKly they were committed, are admis- 
sihle: {Re Neddy HaWs eeUOe, 17 Jur. 29.) 
L 2 



112 Hsw BQurrr fbaotios. 

The Queen's letters patent aire, as matters of pablic leoord, 
of the class that would prore themselves by production. In 
prooeedinss they maybe proved by an exemplification from or 
constat of the enrolment of the letters patent under the 
Great Seal, which forms part of the patent. 

The specification and its due enrdment are proved, if it 
is enrolled at the Enrolment Office, or in the Petty fiagt 
by an examined copy ; but if it is enrolled at ihe B/cSb 
Cnapel, by a copy certified by the deputy keeper of the 
records, or one m the assistant keepers, and sealed with the 
seal of the Record Office. 

As it is not the intention of this work to treat at large and 
minutely upon evidence, but only on its general prindples 
and rules, I must refer liie reader for a detailed statemenl 
of all the difierent kinds of documents which are of record 
or in the nature of documents of record, to the treatise 
of Mr. Powell, which forms a part of this I^tuUce of the 
Law. 

Of documentary evidence not of record. 

Documentary evidence not of record or of a public char- 
acter consists of all kinds of deeds or other mstmments 
executed by or between parties. 

The proper proof of such instruments is proof by the at* 
testing witnesses ; but if they are dead, or cannot be found, 
then bv proof of their handwriting ; but instruments more 
than thirty years old prove themselves, that ia, they are 
admitted to be read as being executed between ^e partiei 
between whom they purport to be made, without proof bj 
the attesting witnesses, or of the handwriting of the attesting 
witnesses ; of course it will be understood that if the identity 
of the parties to the deed is disputed, that must be proved. 
The proof of the deed simpliciter, proves only that such a 
deed was executed between some persons called A. and B. ; 
but to show that it was the deed of the particular A. and B. 
I to whom in the litigation it is attributed, there must be proof 
of identity, if the matter is disputed. 

Letters are proved, eitlier by the writer, or, if he is inac- 
cessible, by proving the handwriting of the writer; and 
their delivery is proved either by proving their actual 
delivery when they have been personally delivered, or by 
proving the posting of them if they have been sent by the 
post, the court assuming that if posted they have been duly 
delivered. Of course such proof is capable of being rebutted 
by proof that no such letter was received, which may be by 
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the potttive denial of the person addrened^ that he erer re- 
ceived it, or by proof aliunde that such a letter was delivered 
tnd retained elsewhere. Books of account are proved by 
proving the handwriting of the person who has made the 
entries, and his identity so as to connect him with the persons 
whose accounts they purport to be ; but books of account, 
though evidence against the persona keeping them, are not 
in general evidence for them. But by the (Jhancery Improve- 
ment Act (the 15 & 16 Vict. c. 86) books of account may be 
receiyed by the court in its discretion aAprimafaeie evidence 
of the truth of the matters entered, for as well as against 
the parties keeping the books ; but the court will not so 
admit them except upon collateral evidence, not only 
that all other ordinary evidence that is procurable has 
been procured, but that the books have been kept in such 
a manner as to justify confidence in their general accuracy. 
On the latter point, the court will either require evidence 
or satisfy itself by personal inspection : (aeeJaujort ▼. Wil* 
liams^ 3 Drew. 21.) In equity proceedings there can rarely 
be any difficulty 'about the proof of books of account and 
such writings, because they are almost alwa^, from their 
veiy nature, produced by the party who adnuts them to be 
his accounts. 

In pedigree cases, to which a peculiar set of rules is ap- 
plied (which will be discussed in a subsequent section), 
private entries in books, such as entries in funily bibles, in 
diaries, &mily correspondence, and the like, and inscriptions 
on tombstones, engraving on rings, and other evidential 
marks or entries, are received as evidence of the truth of the 
matters entered. 

It is a general rule that the best evidence that can be 
procured must always be tendered, and inferior, or, as it is 
termed, secondary evidence cannot be admitted unless it is 
proved that the best is inaocessiUe; therefore, copies of 
deeds, or of any written instruments, cannot be produced in 
erid^oe, if the originals can be procured. But it it is proved 
that the originals are destroyed or lost, or are in the possession 
of persons who have a right to hold them and will not pro- 
duce them, then secondanr evidence in the shape of copies 
proved to be correct copies, will be let in. In equity, if 
either party has in his possession documents, the contents 
of which are material to the other party, he must ffive notice 
to his opponent to produce the oriemals at the hearing of 
the cause, before he can be allowed to produce seconcEury 
evidence; and if the party possessing the documents either re- 
fbses or neglects to produce them, or producing them r^ses 
L 3 
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to let them be seen and read at the hearing, then, and not 
till then, secondary evidence of their contents may be read. 

Of ike testimony ofvoitnesset. 

The most freqaent and important class of evidence is the 
parol evidence of witnesses. I have pointed ont what classes 
of persons are incompetent wholly or partially to give evi- 
dence. It remains to show how those who are competent 
should give thdr testimony, what species of testimony from 
such persons may, and what may not be receiTed, and for 
and against whom. 

And first, of the mode of swearing witnesses. As to all 
competent witnesses of the ordinary kmd and qualification, 
it is scarcely necessary to state that they are sworn on the 
New Testament. Jews are sworn on the Pentateuch, and 
take the oath with the hat on. A Grentoo has been sworn, ot 
rather admitted to giro eyidence, on touching with his hand 
the foot of a Bramin. A Quaker is not swom at all, but 
makes a solemn declaration. A Mohansmedan is sworn on 
the Koran. A Chinese has been swom on breaking a saucer, 
and declaring that if he did not speak the truth, his sotil 
would be cracked like a saucer. Bearing in mind the 
principles laid down in RamkUsenseat r. Barker (1 Atk. 
19), It may be presumed that the testimony of any person 
of whom it has been nreviously ascertained that he beHeres 
in God, and that Goa will punish him for a breach of his 
solemn oath, will be admissible, if he is swom according to 
the custom of his country, or goes through the ceremonial, 
whatever it is„ which, according to the custom of his country, 
is adopted in giving testimony in a court of justice. 

When a witness nas been sworn, he is first examined ia 
chief, and upon the examination in chief some roles of un- 
portance prevail as to the questions which may be asked. 

In the nrst place, the general rule is, that he can only be 
questioned on matters put in issue in the litigation.. Of 
course this in practice anords a very wide latitude, aa it is 
next to impossible to say that a question however appa* 
rently irrelevant, may not be of a distant relevancy; and in 
practice, if the examining counsel alleses that hb question 
has in his own mind a bearing upon the matters in issue, 
the court will rarely stop him. However the rule exists, 
and must not be lost sight of in considering what evidence 
is admissible. 

• The next rale is, that leading questions must not be pnt ; 
this is oonstmed to mean that yov must not, in an exanana" 
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tJon-in-ehief, put sach a question as -mil inform the witnea 
or pot into his mind, the sort of answer you wish. Thus for 
exfunple, you maj not ask a witness '* did you not at the 
hoTue of A. B. on such a day see A. B. do so and so? *' 
because that shows the witness that you wish him to prore 
thst particular fact. But the question ouiriiit to be in this 
wise : ** When you were at the house of A. B. on such a day, 
what did you see him do ? " It is obvious that the rule 
about leading questions is of the easiest possible evasion ; 
and, indeed, in practice, it is every day, and erer^ hour of 
evoy day effectually evaded ; because, to say nothmg of the 
facility of putting a leading question in an unloading form 
10 that it cannotM objected to, the objection can only be 
taken when the question has been actually ]^ut, and then 
the mischief is done ; the witness has been informed by 
the question what is the answer wanted, and while the 
oonnsel are ariraing the objection, and the judge deciding 
upon it, he cofiects himself to make the answer that he thinks 
fit to give. Though leading questions are therefore much 
objected to at common law, and are particularly opposed on 
criminal trials, probably for some reason arising out of the 
eoiutitution and idiosyncracy of juries, in Chancery, counsel 
seldom take nauch trouble to object to leading questions, 
knowing that the judge, beins neither aided nor mcumbered 
by a jury, will« in weighing the credibility of evidence, cast 
into the balance the just number of grains due to the mode 
in whidi it is extracted ; and accordingly in equity, arguing 
objections to questions on the ground that they are leMing, 
is ahnost entirely neglected as being a pure waste of time. 

Another rule of examination is one which flows from the 
general rule affecting all evidence, viz., that the tribunal 
most be supplied with the best evidence that can be got. 
GonsequenUy, a witness may not be asked to depose by parol 
to the contents of any written document accessible and 
admissible. Therefore, if a letter has been written by the 
witness or by any other person, the witness may not be 
asked whether he wrote or saw such a letter, and whether it 
did not contain such and such matter, but the letter should 
be put into bis hands to prove the writing of it, and then 
the contents of the letter will be read from the letter itself. 
A witness can in general only be heard to prove what is in 
his own knowledge, or observation ; that is, he cannot be 
allowed to give evidence of facts of which he received the 
knowledge from another; because the proper person to 
testify to those fiusts is the person from whom he derived the 
knowledge. Thus, a witness cannot be heard to say thAthe 
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waa told of a ^ven fact by another, that is, if the object of 
the evidence » to ahow the truth of the fact ; but if the 
evidence is tendered not to show the fact, but merelj to 
show that A. B. did make an assertion, then of course the 
testimony would be admissible. The distinction will be 
made eaoly perceptible by an example : — If the issue was 
whether A. had slandered B., the witness might prove that 
he heard A. ssly that B. was a scoundrel. But if the issue 
were whether d, had stolen a horse, the witness could not be 
heard to say that A. had told him he saw B. steal the horse, 
for this would be what is called hearsay. 

Another rule is, that a witness is not bound to answer 
questions the answers to which would criminate or tend to 
criminate himself: (^Paxton v. DovgloM^ 16 Yes. 239.) But 
this must be understood in eauity to be confined to answers 
which would implicate or tena to implicate him in the pen- 
alties of a criminal transaction. A aefendant in equity was 
always obliged to answer as to facts which might produce a 
dvil decree against him; and so, a witness in equity, whether 
a party or not, cannot ^arotect himself from answering anv 
question merely because it tends to his dvil injury; though 
he might always, and may still demur to any question tend- 
ing to involve him in penalties, or forfeiture in the nature of 
a penalty. Thus, a witness may be asked whether he did or 
did not do an act which would be a breach of trust. But 
a lessee could not be asked whether he had neglected to 
insure in breach of his covenant, because that would create 
a forfeiture ; nor could he be asked whether he had done 
an act which, under any act of Parliament, or at the common 
law, would expose him to penalties; as for instance, wheth^' 
he had not knowingly and purposely affixed an insufficient 
stamp to a deed, because that would expose him to penalties 
under the Stamp Act. But whether the answer would or 
would not tend to criminate or to involve the witness in penal- 
ties or forfeitures, is a question for the decision of the 
judge, not of the witness, if the validity of the objection is 
dis^ted. 

Whether a witness may be asked questions irrelevant to 
the issue, tending to degrade his character, as whether he 
had not suffered some iiuamous punishment, or been fpnalty 
of some disgraceful transaction not material to the (question in 
issue, is a point still in doubt. Mr. Phillips, in his Treatise 
on Evidence (vol. 2. p. 493, et seq. edit. 1852) dtes a consider- 
able number of cases for and against. The result seems to 
be that the better opinion is, that he is not^ compellable to 
answer such questions; but that is his privilege, not the 
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privily of the party examimiig him, and therefore it 10 not 
unkwrol to ask the question (see howerer Froit t. HoQo" 
woffy cited in the book above referred to, p. 600) ; and if the 
witness chooses to answei*, his evidence is admissible, and 
the party asking him is bound by his answer : (see WaUatCM 
Otff, Gum. YoL 2, 228.) The distinction seems somewhat 
confosed and absmrd, since it is difficult to see how a ques* 
tion can be lawj^ to which it is not lawful to compel an 
answor. On the whole, the doctrine must be considered 
as sdll vague and unsettled. However, to whatever extent 
the witness's privilege goes, he may daim it at any part 
(^ the inquiry, whether he has ak^idy partially answered 
or has not answered at all : (OarbeWt case, Den. Cr. Cas. 
Reserved, 236.) 

When a witness has been sufficiently examined by the 
party calling him, he may be cross-examined by the opposite 
party. On cross-examination, much greater latitude is lulowed 
m r^rard to the mode of questioning. The general rule to 
be collected, seems this : m cross-examining, the party ex- 
amining is not confined stiictly as to relevancy to the question 
in issue. He may ask auestions affecting the credit of the 
witness, although not relevant to the matter in issue, and 
eonse^uently may travel into a variety of transactions with 
that view, which have nothing to do with the matter. But 
he may not ask questions as to &ct8 not relevant, and not 
afiecting the credit of the witness. 

But care must be taken to distin^ish from this last rule, 
cases where the questions go to elicit answers as to transao* 
Uons with third persons, showing that the transaction 
alleged in the cause between A. and B., was in fact between 
A. and C. : (see.Gerup v. CharHer, 1 C. B. Rep. 13.) (1) 
In truth such a 'question, although apparently relating to 
transactions between third parties, is m reality relevant, 
because it tends to show that there was no such transaction 
between the parties to the record, as that whidi is put in 
issue. 

Also, in cross-examination, any amount of leading in the 
quesdons is permissible. The distinction seems founded on 
no tenable principle; for the reason given, viz., that where a 
witness is unwilling (as witnesses under cross-examination 
are assumed to be, and in fact usually are), there can be no 
danger in leading too much, is obviously no reason at all. 



The ease of D« RHiiKen t. Farr^ 4 Ad. & £1. dted by Mr. 
on this point, (p. 470) has no bearing upon it. 
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A leading question in cross-examination tends just as much 
to show the witness what he is to negative, as it does on 
examination-in-chief to show him what he is to affirm. 
However, so is the rule. 

After cross-examination, the witness may be re-examined 
by the party who called him. 

Re-exammation is confined to such matter as is relevant 
to the cross-examination, and must not travel into new 
matter properly belon^g to, and as to which the witness 
might have been examin^ in chief. If it is thought necessary 
to go into any such fresh matter, the course is to ask the 
judge to put the question, which he ma;^ do, if he thinks 
fit ; and m fact the judge will, at any time after a witness 
has been examined, permit a particular question (otherwise 
in itself admissible) to be put, tending to get rid of objec- 
tions beside the justice of the case, and little more than 
matter of form ; but not questions tending to the merits and 
justice of the case : {Giles v. PoweU^ 2 Car. & Fay. 269.) 

A witness must, in strict theory^, speak from his memory. 
But as this, without assistance*, is in complex matters practi- 
cally impossible, he is allowed to refresh his memory, as it is 
termed, by reference to written memoranda. On this point 
the minute distinctions are too many to be pointed out 
within the limits to which in this work the subject must be 
restricted. But the principle may be thus stated: — ^The 
memoranda must be used as refreshing or exciting the 
memory merely, not as substantive evidence ; that is, the 
witness may so use the memoranda, that having done so, he 
recollects and takes on himself to swear to the &cts as 
being in his memory; but he may not prove the facts merely 
as finding them in the memoranda. If the memoranda 
are to be so used, that is, if the evidence is in fact in the 
memoranda, and not in the memory of the witn^s, the 
memoranda themselves must be proved and used as evidence : 
(see Eex v. InhabiUmU qf St Martin^ 2 Adol. & £11. 210, 
and the cases there cited.) 

PresumpUons, 

I proceed now to treat of certain classes of evidence not 
being the positive evidence of documents which prove them- 
selves, or are proved ; nor the positive evidence of witnesses 
who depose to what diey know of their own knowledge or 
memory. 

The principal of these classes are, presumptions; and 
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secondary evidence ; and in particular, as a part of the 
second class, hearsay evidence. 

Presumptions are of law, or of fiict. PresumptionB of law 
are those conclusions which the court will adopt as incon- 
trovertible ; or as uncontroverted, though not incontroverti- 
ble, arising from rules of law. Presumptions of fact are 
inferences of fact drawn from evidence not of the fact itself, 
bat of other facts which, according to the best conclusions 
at which human reasoning is supposed capable of arriving, 
necessarily prove the fact presumed. 

Of the former class there are many, some of them no 
doubt very absurd; for instance, that every one knows the 
law; a presumption of law continuallv acted upon in dedd- 
ing on the construction of wills ; that every one (\n the 
al^oce of proof to the contrary) has acted rightly and 
honestly; a presumption acted upon very frecjuently in 
equity, in determining on the conduct of persons m a fidu- 
ciar]^ character ; that the child bom within the proper or 
possible period, of parents having the possibility of access 
to each other, is the legitimate child of those parents ; that 
a deed thirty years old, was executed by and between the 
parties by and between whom it purports to be executed 
(a point noticed already, ante, p. 112) ; that a person proved 
to have been living within some given period is still livmg, or 
the contrary; that a person proved to nave left the country, 
and not heaid of for seven years, is no longer living ; that 
public officers have done all me formal acts which it is their 
duty to do, as in Coombes v. Mansfield (3 Drew. 193), where 
the court would not hear evidence to show that the proper 
officer had registered a ship without seeing that she was in 
such a state as required by the Ship Registry Acts, for the 
purpose of registry ; that sealing and delivery of a deed 
ma;^ be presumed on proof of its being signed. And a 
variety of others, which it would be far beyond the limits of 
this work to point out in detail. 

Presumptive evidence of the kind above pointed out, is 
eridence rather resting on judicial rules, or judicial custom, 
by which certain facts being given, certain inferences are to be 
taken to be true, than on any actual practical belief in the 
mind of the judge, or, at common law of the jury, they are 
actually true. 

What are called presumptions of fact, to distinguish them 
from presumptions so founded, are more properly the infer- 
ences which the judge or thp jury may lawfully draw from 
certam fiicts. These are obviously more matter of discre- 
tion; but still they are not wholly unsubjected to rule and 
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custom. Of this claw, for instance, is the presumption 
against the truth of the whole of the evidence of a witness, 
proved to have deposed falsely (and wilfully so) in some parts 
of his evidence. Of the same class is the presumption that 
an atfent has done acts under the authority of his principal ; 
a ru& of evidence on which in &ct rests the general rule of 
law, that a principal is responsible for the acts of his agent. 
This kind of presumption may sometimes be rebutted by 
evidence, in which case, it is strictly presumption of fact ; and 
sometimes it will not be allowed to be so contradicted, and 
then it is in reality a presumption of law. 

Of hearsay and other inferior evidence. 

There are classes of cases, in which hearsay and other 
evidence of an inferior character, in the nature of presump- 
tive evidence, is admissible. Pedigree cases form a consider- 
able portion of this class. In pedigree cases, from their very 
nature, secondary evidence, and in particular, that class of 
secondary evidence called hearsay, must be resorted to; 
for it is obvious, that when the matter to be proved is the 
descent of a claimant from some person who ha^ been dead 
perhaps one hundred or one hundred and fifty years and 
consequently the identity and &mily connexion of parties is 
to be proved, most of whom have been dead for some gene- 
rations, no evidence can be accessible as to many matters, 
except the declarations of deceased persons ; and as to many 
others, no evidence frequently is accessible, except thftt 
species of writing whioh, proving collateral facts, leads to an 
inference of the facts sought to be established. Accordingly, 
in pedigree cases, entries of vanous kinds (which would, m 
proving a case where the facts could be proved by the tes- 
timony of witnesses, be wholly rejected) are atbnissible in 
evidence. 

Thus, entries in family bibles or prayer-books may be 
given in evidence to prove links in the chain of descent ; 
entries in a bible are evidence, without proof of the entry 
having been made by a member of the family, because a 
family bible is considered as in the nature of a mmily regis- 
ter. But entries in prayer-books, almanacs, and other 
family documents, not being family bibles, must be shown 
to have been made by members of the family, or to have 
been treated by members of the family as correct entries, 
before they can be admitted as evidence. So, family corre- 
spondence, in which one proved member of a family addressei 
another person as a relation, is admissible in evidence. 
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Agitn, recitals in deeds, eitker being family documents, 
or Miog deeds to which a member of the family was a 
ptrty, are admissible evidence ^ but this is properly evidence 
in the nature of a declaration b;^ a member of the ftmily. 
EngraYings on rings, charts of pedigree, inscriptiona on tomb- 
stones, and on monuments, and the like, are also admi$nbU; 
but SQch evidence is of the weakest in point of effect. 

Declarations of dead members of a family, that is, persons 
connected with it by blood or affinity, as to who were their 
relatives, are admissible. 

Thus, having established that A. was a member of a 
pen fiinuly, proof that he had spoken of B. as his brother, 
18 admissible. It was formerly doubted (and the point 
b even now not always clearly understood) whether such 
hetrsary may be double ; that is, whether proof of a de- 
cltration by A., a member of the family, that B., another 
member of the family, had made statements as to the 
pedigree of the family (which is double hearsay) is ad- 
missible ; but it is clear that it is : {Monehton v. Attorney 
Oeneral, 2 Russ. & Myl. 165.) 

The declarations most, however, be by members of the 
fiuuly; and declarations by servants, friends, or even medical 
attendants, are not admissible. With respect to the evidence 
of persons connected only b;^ affinity, the admissibility of 
declarations by such persons is confined to the declaration 
of a husband as to his wife*s pedigree. The declaration of 
a man's wife's sister would not, for instance, be admissible to 
prove the noan's pedigree, although she is related to him by 
affinity. 

I have stated that the declarations must be by & proved • 
member of the family; the rule as to the proof on this is, that 
the fact of the declarant being a member of the family must 
be proved aliunde^ that is, by extrinsic evidence, and not out 
of the declaration itself. Thus, a declaration by A. that he 
was the son of B., would be nothing in order to let in his 
evidence, if there were no 'other extrinsic proof that A. was 
the son of B. 

This rule is indeed so obviously founded on common 
sense, that it is wonderful it shoold ever have been the 
subject of solenm discussion. For, the value of a declara- 
tion by a member of a family as to its state dependin<r 
on the supposed knowledge which he possesses as a member 
of the family, of what force can that declaration be until it 
is first ascertained, by something more than his own state- 
ment, that he is a member of the family? The rule is well 
settled, and admits of no exception. 
[CH.] H 
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Such dedarations, to be admissible, must have been made 
before the commencement of the litigation in which thej 
are tendered, the commencement of the litigastien being 
understood to mean, not merely the commencement of an 
action or ihejilifijff of a hiU^ but the commencement of the 
dispute. But this does not exclude declarations made ex- 
pressly to [>reyent a possible or anticipated dispute^ provided 
no dispute in the nature of a claim and resistance to it has 
actually commenced. 

There remains another class of evidence to be oon8idered, 
viz., the evidence of professional persons, or persons other- 
wise of the class of experts in matters of science and skill. 
Evidence of this kind is, in the general course of equity busi- 
ness, by reason of its relating only to property, of more 
limited use than at conmion law. In eqmty it is rarely 
required, except upon questions of patent right, ooi>yrig^t, 
engineering, buildmg, or surveying, and sometimes in cases 
of nuisance. 

The general rule of evidence is that it must be as to fiusts; 
but, in cases of the class above mentioned, evidence of 
opinion is admissible. Thus, on a motion for an injunction 
to restrain infringement of a patent, an engineer, or a patent 
agent,, or any person skilled in the art to which tiie invention 
relates, may be asked whether, in his opinion^ a particular 
part is calculated to produce a given effect, or whether it is 
different ^om an apparently corresponding, and apparently 
similar, {)art in another mechanical process. And the evidence 
of scientific persons swearing that they have never heard of 
a certain invention before a given date has been admitted 
as prima facie proof of nov^y of the invention, throwing 
' the onus of proof of no novelty on the other side : (G^oQo- 
way V. Bleaden, Webs. Pat. Gas. pp. 525, 526.) 

So in cases of infringement of copyright of literary or musical 
composition, the opimon of literary or musical men is admis- 
sible in evidence, on the question of novelty and imitation. 

And in cases turning upon the compliance of companies 
in the execution of engineering works, with the terms of 
the act of Parliament under which they claim, and are bound, 
the opinion of engineers as to the sufficiency or effect of 
given works is admissible : (see Warner v. The North and 
East Counties Railway Company^ 2 Bail. Cas. 380, in which 
the mode of dealing with such evidence as to credibility is 
shown.) 

So, in cases of nuisance, the opinions of medical men, 
chemists, and other persons whose occupations are such as 
to raise a presumption that they are skilled in the particular 
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sabject oat of which the nnisftnoe grows or is alleged to 
grow are receiyable in eyidence. 

The admissibility of such evidence does not extend bevond 
its unmediate beanng upon the subject of skill on which the 
opiiiion is tendered. 

XIX. Of amendu^ BOU, 

I hare hitherto treated the subject of practice on the as- 
sompdon of the cause proceedinff without collateral inter- 
ruption, viz., supposing that, the bill bein^ filed, and being 
dolj answered, no alterations are requisite, but that the 
suit proceeds at once throuffh the regular course of issue 
being joined, and evidence being gone into, and then the 
cause coining on for hearing. 

It most usually happens Siat, by the effect of the answer, 
when an answer is required, or by reason of further informa- 
tion irrespective of the answer, the bill requires amendment 
before the plaintiff is prepared to proceed with the cause. 

When a bill has been nled, the plaintiff may amend it oi 
ofoomrse as often as he likes before any answer has come 
in: (64th Order, 8th May, 1845.) The order to amend is 
obtained by a motion or petition of course, to be obtained 
SB pointed out ante: (see pp. 13 and 81.) 

So, an order for leave to amend a bill, only for the pur- 
pose of rectifying some clerical error in names, dates, or 
sums, may be obtained at any time upon motion or petition, 
without notice: (66th Order, May, 1845.) 

And an order of course for leave to amend a bill, as the 
plaintiff may be advised (that is, to amend generally) may 
be obtained at any time before filing or undertaking to file 
replication, and within four weeks alter the answer or the 
lastof several answers is to be deemed sufficient; but no 
fiuiher order of course for leave to amend a bill is to be 
granted after an answer has been filed, unless in the case 
provided for by the 65th Order of May,^ 1845 : (66th Order 
of May, 1845.) It has been held under this order and the 
16th of the same Orders, that after one of several defendants 
has put in a sufficient answer, the plaintiff cannot obtain 
more than one order to amend, altnough the other defen- 
dants may not have answered: (Dtmannbe v. Lewis^ 10 
Beav. 273.) And although an insufficient answer is for 
inany purposes no answer, yet, when a defendant put in an 
insofficient answer, and the plaintiff obtained an order of 
course to amend, and that the defentlant might answer the 
amendments and exceptions together, and no amendment 
M 2 
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was made within the fourteen days, it was held that the 
plaintiff could not obtain a second order of course to amend : 
(Do% V. ChaUin, 11 Beav. 61.) 

An order for leave to amend after replication, b j adding 
parties where no new iseue is thereby tendered, has been held 
to be an order of course (Bryan y, WasteU^ 1 Kaj App. 
47), but the 65th and 66th Orders of 1845 do not appear 
to have been called to the attention of the court in that 
case. 

Except in cases within the above orderB, a bill can onlj 
be amended pursuant to special order^ which is now, as 
stated ante (p. 82), to be applied for by snmmonsin chambers, 
and with such affidavits in support of the application, as are 
referred to in the 68th and 69th Orders of May, 1845; aa to 
the requisites of which affidavits, see ante^ p. 84. 

Bills mav be amended in various ways, either by the 
insertion of different matter or new parties ; or by striking 
out part of the matters originally alWed, or some of the 
parties originally made, or by altering the complexion of the 
matters altered, and shifting the position of the parties; but 
the entire character of the bill must not be changed, under 
the common order to amend, nor will, in general, leave 
be given on a special application to make by amendment 
any such total change of the character of a bill: (see 
Thomson v. Judge^ 2 Drew. 414.) 

Formerl^r the rule as to amendment was, that nothing 
could be introduced by way of amendment, which did 
not exist at the time the bill was filed; matter subsequently 
arising being matter for a supplemental or for some other 
kind of bill, not being an amended bill. But now, by the 53rd 
section of the 15 & 16 Vict. c. 86, it is not necessary to 
exhibit any supplemental bill for the purpose onlv of stating 
or putting in issue facts or circumstances which may have 
occurred after the institution of any suit ; but such facta 
or circumstances may be introduced by way of amendment 
into the original bill of complaint in the suit, if the cause is 
otherwise in such a state as to allow of an amendment being 
made in the bill. There is another dause in the act relating 
to bills of revivor and supplement, which will be presently 
noticed. Bills of revivor and supplement are, nowever, 
still sometimes requisite, as will be shown in the succeeding 
section of this work. 

As to amendments by altering the state of parties, a bill 
may, under an order of course for leave to amend, always be 
amended by adding defendants^ or by striking out the name 
of a defendant before he has answered. If, howevei-, he baa 
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tppetied, he must be paid his costs. So the pluntiff maj, 
under the common order, amend by striking out the name 
of a eo^piaaUiff if no defendaDts hare appeured ; bnt if any 
detendant has appeared, leare for such an order to amcDU 
must be obtained 07 a special application; and on making 
audi an order, the court will take care to proTide for the 
costs of the defendants already incurred: (see Broum t. 
Scaoer^ 3 Beav. 598.) So in FeUawet v. Deere^ (3 Beav. 353). 
where liberty was given to amend, there being a ^at 
namber of plaintiffs, and the bill was amended by striking 
oat the names of all the plaintiflb but one, who then sued . 
onbehalf of himself and all the others, although the court 
said the order was clearly irregular, it allowed the amended 
IhU to stand, security being given for costs. 

The amendments and the ori^nal bill form together but 
one record, viz., the amended bill. 

Amendments, like the original bill, mu»t be signed and are 
always drawn by counsel. And it is irregular for the solici- 
tor either to insert amendments without the sanction and 
signatore of counsel, or having inserted them, to strike 
them out again without obtaining the signature of couiitfel 
for such further alteration : (see Bureh v. Rieh^ 1 Kuss. & 
MyL 156.) The broad rule is, in fact, that the bill as it is 
most be the bill of counsel. 

The time allowed to a plaintiff to amend his bill is four- 
teen days after the date of the order to amend (16th Order, 
Mar, 1345, ante^ p. 34), if the order is not made without pre- 
judice to an injunction ; but if the order is so made, the 
amendment must be made within seven days from the dale 
of the order. An order to amend did not, however, before 
the 15 & 16 Vict. c. 86, prejudice a Mpecial injunction, snd 
it was not necessary that the order should be expressed to 
be without prejudice, and the plaintiff had accordingly bis 
fourteen days, without prejudicing any special injunction ob- 
tained by him. Now as the 16th Order of May, 1845, applied 
only to uie common injunction, and as the common injunc- 
tion is now abolished, it would seem that the practice must 
now be that, in all cases, that is, in cases of injunctions to 
■tay proceedinffs at law, as well as in the ciise of any other 
special injunction, the plaintiff will have fourteen days to 
imend without prejudicing his injunction. The result of 
not amending within the regular time is, that the bill stands 
S8 to «iimii««Rl for want of prosecution, in the same position 
ts if the order to amend had not been made. 

Amendments in the modern printed bills may be made in 
writiiig on the sheet interleaved in the printed bill (7th 
M 3 
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Order of 7th August, 1852), without a reprint of the Inll, 
provided that no single amendment exceeds two folios in 
length ; and the amendments are copied in the printed bill filed, 
ana the bill so amended is filed hj the Clerk of Records and 
Writs. If aiiT amendment does exceed that length of two 
folios, the biU must be reprinted and the new printed bill 
must be filed. Copies of the amended bill must in either 
case be served, being first stamped, on the defendant or 
defendants ia the same manner as has been pointed out in 
reference to original bills : (see ante, Sect. I., and also pp. 15 
and 16.) 

The order to amend on a special application for leave in 
chambers follows the general principle pointed out in p. 22, 
in reference to orders made in chambers ; viz., it is the judge^s 
order and not the chief clerk's. If heard by the chidf clerk, 
and not brought before the judge within fourteen davs for 
his opinion, and only si^ed by the judge pro farma^ the 
iudge will hear an appeiS upon it by summons or motion to 
himself. But if the parties, being dissatisfied with the clerk's 
certificate, desire and take the opinion of the judge upon it 
upon the clerk's certificate, before it is signed by we judge, 
and then the judge signs it, the appeal is to the Court of 
Appeal : (see ante^ p. 85.) 

As to obtaining leave to amend a bill after replication, 
that is always a question of the greatest speciality, and the 
court will not be too ready to give such leave. In almost 
all cases it will only be granted on the terms of the plaintiff 
putting the defendant, in point of costs, in the same situation 
as if the bill had been originally right. That is, it will 
make the plaintiff pav all the costs to which he has put the 
defendant by so much of the steps taken by him as he wishes 
to retrace, and the costs of the application (see ChampneyM 
V. Buchan^ 3 Drew. 5.) The proper application in this 
state of things is, for leave to withdraw replication and 
to amend. 

When a plaintiff ametids, he pays costs in the following 
manner. Before any answer, he may amend without costs, 
for in fact he occasions, by then amending, no costs. After 
answer, for the same reason, he may amend without costs 
if he requires no further answer. But if, afber answer, he 
amends by order of course reauiring an answer, then he 
pays twenty shillings costs. On the obtaining of special leave 
to amend, the costs to be paid are in the £scretion of the 
court ; they will generally be merely the costs of the ap- 
plication, but in special cases, such as when the court sees 
that the defendant is, by the plaintiff's being permitted 
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to amend, put to costs tUira those of the appUcation, as in 
CkampneyM ▼. Bveh<m^ cited raonx, the principle acted on 
m that case would regulate toe order as to costs. The 
costs most be in all cases paid before the bill can be amended, 
that is, before the amended bill can be regnlarly filed. If' 
there are any irres:ularities in the order to amend, the 
defendant should take his objections to them before the pay* 
ment of the costs, for, if he accepts the costs, he waiyes any 
sach irregularities: fsee Tarleton t. Dyer^ 1 Russ. & M.) 

Amending the bul has some important efiects on the 
proceedings technically, hrrespectiyely of any substantial 
diange in the suit. Thus, if a defendant is in a position to 
moTe to dismiss for want of prosecution, the plaintiff, by 
amending, and drawing up and serving his order before any 
notice of motion to dismiss, precludes the defendant fix)m 
giving any such notice. But the order must be drawn up 
and served, to produce this effect, on the general principle 
of the comrt, that an order not drawn up and served, is 
(except in certain special cases) no order binding on the 
opponent. So, amending after an order to take the bill 
pro eonftiao has been held to destroy the effect of such 
order : {^WeiffUnuai y. Powell, 18 L. J. 71, Chan.) Again, 
if a plaintiff amends his bill materially after answer, he 
cannot move upon the answer to the original bill for pro- 
duction of documents, because the answer to the amended 
bill might displace the equity for production: {HaverfieldY. 
Pgman^ 2 PhiL 202.) Chidwick v. Pebble (6 Beav. 264), 
which was not cited in Haverfield v. Pyman^ appears op- 
posed to this. The grounds of the judgment are not statea. 
However, in the latter case the. plaintiff had not actufdly 
amended his bill, but only obtained an order to amend. 

So, although l^e amendment of a bill does not prejudice a 
special injunction between the same parties, ^et, if the amend- 
ment consists in introducing aDother plaintiff on the record, 
that does destroy the iniunction, because, the bill being totally 
altered, it is impossible for the defendant to do what he 
is required to do in order to get rid of the injunction, 
viz., answer the original bill : {^ttomey Oeneral v. Marshy 
16 Sim. 572,) But amending a bill after obtaining a ne 
exeat, does not discharge the ne exeat, if the amendments do 
not alter the substance of the case. But if they introduce 
matter substantially new, semble, it would be otherwise: ( Grant 
V. Grant, 5 Russ. 189.) And it must be borne also in mind, 
that if an injunction is moved for, and either obtained or 
not obtained, although on an appeal motion for the injunc- 
tion, or on resisting a motion to cussolve by way of appeal, 
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further evidence mielit be read for or against the original 
biU, yet, if it has been in the mean time amended, new 
eyidence in support of the injunction cannot be grounded 
on the allegations of the amended bill : {Prince Albert t. 
Strange, 1 Macn. & Gord. p. 47.) 

XX. 0/ BUU of Revivor and Supplement, of Supplemental 
Proceedings and Abatement generaUy, 

A suit may be abated or rendered defective, so that it 
cannot proceed in its existing state, by several events ; as 
the death, marriage, bankruptcy, or insolvency of any party 
to the suit, or the birth or any person who, on coming in 
esse becomes interested in the subject matter of it ; or the 
happening of any event, which so far changes or affects the 
interests of the parties, that if a decree were made in that 
state of the suit, it would not clearly dispose of every particle 
of interest in the suit ; such events will render it defective 
either by what is technically termed abatement, or simply 
defective without being actually abated^ and the defect must 
then be cured before the suit can proceed. Defects of this 
kind were formerly remedied by bills of revivor, or bills of 
supplement in the nature of bills of revivor; and the general 
distinction was this : If the defect of the suit arose from the 
death of a party whose interest was transmitted to his real or 
personal representatives^ so that the tiUe of the new party when 
the person was once ascertained could not be disputed, the 
defect was to be cured hy 9k biU of revivor simply. But if the 
defect arose firom the transmission of interest to persons not 
claiming under the law, but under the acts of parties, as in 
the case of the bankruptcy or insolvency of a party, or hitf 
death, having devised real estate, then the method of cure 
was by a supplemental bill in the nature of a bill of revivor. 

Further, without having become defective after being 
originally complete, a suit may be so affected by events 
happening after the institution of the suit, that without the 
events being brought before the court, complete justice could 
not be done; and, under the old practice, no event so hap- 
pening could be brought before tne court by way of nmend- 
ment, but a supplemental bill, or a supplemental bill in the 
nature of an original bill, was requisite. Matters of this 
kind are now the subject of a section of the 15 & 16 Vict. 
c. 86. 

The 52nd section of the 15 & 16 Vict. c. 86, enacts that, 
upon any suit becoming abated by death, marriage, or 
otherwise, or defective by reason of some change or trans- 
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of interest or liability, it shall not be necessaiy to 
exhibit any bill of reviyor or sopplemental bill in order to 
obtain the usual order to reviTe such suit, or the usual 
or neoeesary decree or order to carry on the proceedings; 
but an order to the effect of the usual order to revive, or 
of the usual supplemental decToe, may be obtained as of 
ooorse upon an aUeffation of the abatement of the suit, or 
of the same having become defective, and of the change or 
traQsmission of interest or liability. And an order so 
obtained, when served upon the party who, according to 
the present {aactice of the court, would be a defendant to 
the bill of revivor or supplemental bill, is from the time of 
such service binding on sudi par^, in the same manner in 
every respect as if such order had been regularly obtained 
according to the existing practice of the court. 

And the 53rd section enacts, that it shall not be necessary 
to exhibit any supplemental bill in the said court, for the 
purpoee of stating or putting in issue facts or circumstances 
whidi may have occurred after the institution of any suit ; 
but such mcts or circumstances may be introduced by way 
of amendment into the original bill of complaint in the 
suit, if the cause is otherwise in such a state as to allow 
of an amendment being made in the bill, and if not, the 
plaintiff shall be at liberty to state such fitcts or circum- 
stances on the record, in such manner and subject to such 
rules and regulations with respect to the proof thereof, and 
the affi>rding the defendant leave and opportunity of answer* 
ing and meeting the same, as shall in that behalf be pre- 
scribed by any General Order of the Lord 'Chancellor. 

Now first as toretfwar and to what kind of cases the 52nd sec- 
tion of the act applies. It has been decided that the court has 
no power to go beyond ordering the suit to be revived, so that 
it can be carried on as if the new parties had been originally 
parties ; and hence when an oraer was eranted to revive 
against executors, the court refused to msert that they 
might admit assets, or that the accounts of their testator^ 
estate might be taken : {Dean and Chester of Ely v. Edwards^ 
^ L. J. 629.) And so, when there were originally two plain- 
tiffi and the defendant died, and one of the plaintiffs became 
his representative, and the other sought to revive the suit 
as against the representative of the deceased plaintiff, ti^e 
court said that could not be done under the 52nd section of 
the act, as it required more than the common order to 
revive, or the usual supplemental decree. 

Where all the children of certain persons are necessary 
parties to a suit, and after decree one is bom, and no pro- 
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ceedin|(8 taken since that birth, an order for the nsaal 
Buppleinental decree under the 52nd section may be made : 
FuUerton v. Martin, 1 Drew. 238.) 

But the 53rd section does not apply after decree, nor 
before decree for bringing new parties before the court, but 
only for bringing forward new &cts between the same 
parties. If new parties are to be brought forward, a sup- 
plemental bill is requisite: (Commereu y. Mali, 2 Drew. 
194.) 

The 52nd section applies to cases where the rights of ihe 
plaintiff are affected by a settlement executed iSter the in- 
stitution of the suit : {Atkinson y. Parker^ 2 De G., Macn. & 
Gord. 221.) And under the same section in a creditor's suit, 
a person found a creditor by the master is entitled to an 
order to revive : (Lowes v. Lowes, 2 De G., Macn. & Gord. 
784.) 

The order to revive merely is an order of course (Bonfil 
V. Purchase, 16 Jm*. 965); but an order for the usual sup- 
plemental decree is made in open court : (see Martin v. 
Madlow, 9 Hare, App. 52.) The statement of the facta in 
which the order to revive or the supplemental order is 
made, is received on allegation without proof. 

The course of practice is to draw up such statement, 
intituled in the cause, as a collateral statement, which is 
engrossed on parchment and filed in the Writ and Record 
Clerk's office. The order is to be served on the parties to 
the suit, and appearance is entered as to a bill of revivor or 
supplement : (52nd sect, of 15 & 16 Vict. c. 86.) Some 
conflict of opinion appears to have existed on the question 
whether, under an order to revive, appearance by the defen- 
dants served is necessary : (Hanbury v. Ward, 18 Jur. 222 ; 
Ward V. Cartwright, 10 Hare, App. 73 ; Cross v. Thomas, 
17 Jur. 336 ; Foster v. Mengies, 10 Hare, 17 Jur. 657.) 
But the act seems to be imperative: it provides that the 
party or parties served shall ** thenceforth become a party or 
parties to the suit, and shall be bound to enter an appearance 
thereto m the office of the Clerk of Records and Writs 
within such time and in such manner as if he or they had 
been duly served with process to appear to a bill of revivor 
or supplement filed against him." Now, under the old 
practice, a defendant served with a subpoena on a bill of 
revivor was bound to appear, and if he did not was liable to 
the ordinary process of contempt, or the plaintiff might 
enter an appearance for him as he might have done to an 
original hill. 
I apprehend, therefore, that the practice recognised in 
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the two last cases dted is the correct practice, and that 
apDearaoce to either an order to revive or the supplemental 
oraer is requisite. 

If the order is on matter supplemental, and the party 
obtoming it requires an answer, he must file interrogatories, 
as he would on a bill, and the defendants must answer as 
th^ would to interrogatories filed with a bill. 

The parties to be served with an order to revive or a 
supplemental order are the parties who would have been 
requtied to be served as defendants to a bill of revivor or a 
supplemental bill. Tins, therefore, involves the question of 
the necessary parties to a suit, which is a question of pure 
pleading, and will not be here discussed. 

Any party under no disability, or under the disabUity of 
ooyerture, served with an order to revive or a supplemental 
order, may, within twelve days after service, apply to the 
court by motion or petition to discharge such order upon 
any ground which would have been open to him on a bill of 
revivor or supplemental bill. And any parties under any 
disabilitv, other than that of coverture, ma;^ apply within 
twelve days after the appointment of a guardian ad litem to 
such parties. And until the twelve days have expired, the 
order as against such last-mentioned piurties is of no force : 
(52nd sect, of the act, and 43rd Order of 7th August, 1852.) 

XXI. OfPeiitiofU. 

I have in a preceding section pointed out the general 
principle on which it is to be ascertained whether an inter- 
locntory application in a suit should be by motion or by 
petition. 

Petitions are in practice resorted to for a great variety of 
purposes, snch as to obtain the payment of money out of 
court; for stop orders upon funds in court; for the appoint- 
ment of trustees of charities under Sir S. RomiIly*s Act, and 
the 1 Will 4, c. 60 ; for taxation of solicitors' bdls of costs ; 
for the nuiintenance of infants : for inquiries in a suit with 
reference to compromises, where there are infants in the 
anit; and many otners. And here must be noticed an error, 
though perhaps not a very material one, which is to be found 
in, I believe, all the books of practice, viz., that in vacation, 
an injunction is to be obtained on petition. This is state<l 
on the authority of the Pract. Reg. 252 ; but it is not, so far as 
I am apprised, the practice. An injunction is universally in 
practice applied for, in as well as out of vacation, on a bill 
nled; and I am not aware of any modem instance in which 
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it has been otherwise obtained, that is, in those cases in 
which, if the court were sitting;, a bill would be requisite. 

Petitions are presented in suits or without suit, and first, of 
petitions in suits. (I am here treating only of special petitions, 
that is, petitions on which, whether opposed or unopposed, 
the court exercises a discretionary jurisdiction in respect to 
the order to be made.) Of petitions of course sufficient has 
been said in previous parts of this work. 

A petition may in general be presented by any party 
to a suit. 1£ it is on behalf of an infant or a married 
woman, it is presented in the name of the infant Jby his 
guardian, or in the name of the married woman by her next 
triend. But the guardian or the next friend, as the case 
may be, is the party responsible for costs. It is entitled in 
the suit. It is headed. The petition of A., B., &c. ; and is 
marked for, and is to be heard before, the judge to whose 
court the suit is attached. When the suit is at the Rolls, 
the original petition is presented to the Master of the Rolls, 
and answered by him ; if it is in the court of either of the 
Vice Chancellors, it is presented to the Lord Chancellor, 
and is answered by him, and is then set down to be heard 
before the Vice Chancellor to whose court it is attached. 
Petitions may be drawn either by the solicitor or by counsel, 
or drawn by the solicitor and settled by counsel. But the 
solicitor is not entitled to charge in costs any fee for having 
a petition settled by counsel, the consequence of which is 
that most petitions are drawn by the solicitor without 
the assistance of counsel. 

A petition should state succinctly all the facts on which 
the prayer is founded, and shortly, if possible, the substance 
of the documents on which it relies ; for, if it sets out at un- 
necessary length deeds or other writings, the costs of such 
unnecessary matter will not be allowed. It concludes by a 
prayer for the relief to which the petitioner conceives him- 
self entitled. When the draft is prepared, it is copied on 
paper, and such copy is taken to the office of the secretary 
of the judge to whom it is addressed, to be there left to be 
answered ; and at the same time another copy must be left 
with the secretary of the judse who is to hear it, for his use 
before and at the hearing. When the petition is answered 
(which answering consists in the fiat of the jud^e, marked at 
the comer of the front page, that the parties do attend 
him on a day named), a copy of the petition and answer is 
served on all the parties who are interested in the subject 
matter of it. As to what parties ought to be served, gene- 
rally the same rule that is applicable to motions is equally 
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applicable to petitions; viz., every person whose interest 
wiU beafiected, however indirectly or remotely, by the order 
asked, is entitled to be served. The service must be two 
clear days before the day fixed for hearing the petition, 
ezdnsive of Sundays or other days on which the offices 
are closed, except Monday and Tuesday in Easter week : 
(16th Order, 1845, art. 47.) 

Ihe petition is set down to be heard by the direction of 
the secretary of the judge, and usually particular days are, 
during the sitting of the court, set apart for petitions, for 
which days a list of the petitions to be heard b made out 
in the Registrar's Office, of which list any person may see a 
oo|>y in that office on the preceding evening ; and the 
petitions are to be heard in the order in which they stand on 
the list, though usually the court hears the unopposed first. 
Cajre should he taken that in the judge's copy of the petition 
there are no blanks for names, sums, or otherwise, as the 
judge may, and sometimes will, if there are such blanks, 
refuse to hear the petition when it is called on. Briefs on 
petitions which are unopposed, ma^ be delivered either to 
senior counscd with or without jumor counsel, or to junior 
counsel only, that is, the costs of two briefi to counsel will 
usually be allowed. It is usual, and it is prudent, when 
petitions are of a complicated character, whether opposed or 
unopposed, to employ senior and junior counsel. 

Petitions whether opposed or unopposed, must be sup- 
ported by affidavits verifying all the material facts on which 
the right to relief rests ; and if they involve questions of 
pedigree, the usual verifications of births, deaths, marriages, 
&c., by certificates and otherwise, and of the other facts 
establishing the pedigree, must be produced. 

All parties, in general, who are entitled to be served and 
appear, are entitled to their costs, that is, where costs are 
given at all. And when a petition is served upon parties 
who have no claim or interest, they are, in general, entitled 
to appear and to have their costs. On this point, however, 
there is not exact uniformity in the practice of the different 
courts ; but if a party by claiming an interest which it turns 
out he has not, makes it necessary to serve him with a 
petition, he will be reused his costs : (see 1 Macn. & G. 
85, and 2 Beav. 202.) 

K a petition being brought on is found to be defective or 
inaccurate in respect to some necessary statement, or is 
otherwise irregular, the court may and usually will permit 
it to stand over to be amended, which is done by inserting 
the amendments in the original petition, and procuring the 
[CH.] N 
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amended petition to be signed hy connseL But if the 
amendments would consist of the introduction of &cts 
subsequent to the answering of the petition, the^ cannot be 
introduced by amendment, but either a new petition, or a 
supplemental petition, must be presented. 

it is a technical rule of the court that no declaration of 
rights can be made on a petition. This rule must be thus un- 
derstood, that you cannot on a petition in a cause obtain firom 
the court an order determinmg the very question in the 
cause, and that you cannot by a petition not in a cause, 
obtain the same extensive and complete determination of 
rights which would be obtainable in a cause. But, in &ct 
and in practice the court continually does determine both in 
cause petitions and inpetitions not in a suit, Tery important 
questions of right. Thus, for instance, in a smt to admi- 
nister an estate, the court, on the application by petition of a 
party claiming to be entitied to a sum of money paid into 
court, constantiy determines the construction of a will or a 
settiement, and most effectually concludes the rights of the 
parties by ordering the money to be paid out. So, in the 
case of maintenance of infants, though the court makes 
no specific declaration of riffhts, it makes a ver^ substantial 
disposition of rights on petition. And on petitions under 
Railwa^r Acts for the payment out of mone]^ paid in by the 
companies by way of purchase money, the rights ofparties 
are in fact frequentiy ascertained and declared. When an 
order is made on a petition, it must be regularly drawn up, 
passed and entered as any other order. And the order must 
be served on the parties to be affected by it. 

XXTT. Hearing the Cause. 

When the evidence is closed on both sides, the plaintifi 
should, within four weeks fix)m that period, set the cause 
down to be heard, otherwise any defendant may either 
move to dismiss the bOl for want of prosecution (114th 
Order, 1845), or he may himself set the cause down 
to be heard. If the plaintiff sets the cause down, he 
obtains and serves on each of the defendants a subpoena to 
hear judgment. This is served usually on the solicitors of 
the parties, but it may be personal, and the service must be 
ten da3rs before the return of the subpoena: (16th Order, 
1845, art. 46.) To set down a cause, the sohoitor obtains 
firom the Clerk of Records and Writs a certificate that the 
cause is in a fit state for hearing. This certificate ia to be 



HBABINO. 185 

taken to the secretary of the MAster of the Rolls, if the 
cause is before him ; and to the Begistrar^s Office, if it is 
before one of the Vice Chancellors. And when the cause 
has been set down and subpoena to hear judgment served, 
the cause is put in the Beffistrar^s Office in the list of causes 
to be heard ; and the scuicitors on both sides must watch 
from time to time the state of that list, as they are entitled 
and ought to prepare and deliyer their briefs when the 
cause is in withm twelve of the paoer of the day, and not 
befijre. When the plaintifr, on tne answers coming in, is 
satisfied with the evidence in his &YOur which they afford, 
and accordingly does not file any replication, he sets his 
cause down upon bill and answer, for which the course is 
the same as when it is set down upon evidence. 

The plaintiff's brief, whcaa the cause is to be heard on 
evidence, consists of a copy of the bill, of all the answers, 
and all the evidence on both sides. The defendant's briei 
should consist of a copy of the bill, of the answer of the 
|Murticular defendant only, and of all the evidence on both 
sides. This seems to be now rendered requisite by the 
doctrine laid down in Lord ▼. Cohin (3 Drew. 222), in 
which it was held that defendant may cross-examine co- 
defendants as witnesses, and that when the evidence is taken, 
whether it be examination-in-chief or on cross-examination, 
the whole is conunon to all parties. 

Upon the matters thus inserted in the brief, it is usual for 
the solicitor to append a few brief sheets of observations, 
pomting out to the attention of counsel, the principal 
ffiatores of the cause; and the substantial interests of the 
parties to be represented by the particular counsel. On the 
preparation of the observations, the reader is referred to 
the remarks made in p. 26. of this work. 

If either party has. any documents which the other side 
desire to haye produced, and to read in the progress of 
the cause, the party desiring to use such evidence should 
^ve notice to his o|^nent to produce it. If he does not 
^ve such notice, not only can the opponent not be com- 
pelled to produce the documents, bpt the party desiring to 
use them cannot read secondary evidence of thdr contents. 
But if the plaintiff has proved a document in the defendant's 
possession, the latter must produce it at the hearing, 
akhongh he has not been served with an order to that effect : 
{Wheat Y. Graham, 7 Sim. 61.) 

Every matter to be proved which admits of cross-ex- 
ifflination, must be regolarly proved in the manner already 
pointed out (anie^Sect. X.}, but the mere execution of deeds 
n2 
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requiring nothing but proof of handwriting, maybe proved! 
viva voce at the hearing, as of right, uiKler an order of 
course for that purpose, which should be obtained before 
the coming on of the cause ; or such documents may be 
proved by an affidavit of the party who would prove them 
viod voce. This might have been done before the 15 & 16 Vict, 
c. 86, and may stiS be done ; and it may be done when a 
cause is heard on bill and answer, as well as when it is heard 
on evidence, when the instruments are neither admitted 
nor denied by the answer : {Chalk v. Raine, 7 Hure, 393; 
Rowland v. Sturgis, 2 Hare, 520. But see contra^ Jones v. 
Griffiths, 14 Sim. 262.) But now, in addition, the court may, 
at we hearing of the cause, require the production and oral 
examination before it of any witness or party in the cause, 
upon substantial matters of evidence requirmg or aUowing 
cross-examination. But this is discretionary in the court, not 
of right in the party : (15 & 16 Vict. cap. 86, s. 39.) 

The plaintiff should always be prepared, at the hearing of 
the cause, with an affidavit of service of subpoena to hear 
judgment upon the defendants ; if he is not, and the de- 
fendants do not appear, the cause will be struck out of the 
paper, whereas if he is so prepared, he will, on the de- 
fendant's not appearing, be entitled to take a decree; 
not, however, a decree according to the prayer of hb 
bill without more ; but he must open his case and read the 
evidence, and the court will give him such decree as it 
thinks him entitled to. On the other hand, the defendants 
should be also provided with an affidavit of having been 
served ; and then, if the plaintiff does not appear, the defen- 
dants may have the bill dismissed with costs. 

The course of hearing a cause is thus: the plaintiff's 
leading counsel states the nature of the case, and the facts 
that will be proved, and reads or refers to so much of the 
pleadings as he considers necessary to make his case clear ; 
and he then argues upon the state of facts which he 
assumes ; the junior counsel then reads so much of the de- 
fendant's answer and of the plaintiff's evidence as it has been 
determined to rely upon. If the defendant has cross-exa- 
mined, his junior counsel reads the cross-examination, and 
the plaintiff's junior counsel reads the re-examination ; and 
having done so, argues so much of the case as in his discre- 
tion he thinks requisite. It is a question of some doubt, 
whether junior counsel has a right to take a line of argument 
in any degree opposed to that of his leader ; in practice no 
cautious junior ever does adopt such a course, llie plain- 
tiff's counsel having concluded, the counsel for the defen- 
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dants pnnae the same oonne and in the Bune order; and 
then tne plamtiflpB aenior counsel replies ; after which, the 
ooart either at once pronounces juclgment» or takes time to 
consider its judgment. 

When a cause is brought on for hearing, it frequently 
h^pens that some defect of the record, or of parties, is 
suggested. If such an objection is sustained, the usual course 
is to direct the cause to stand over with liberty to amend, 
the plamtiff paying the costs of Uie day, if the objection has 
been brought to the attention of the plaintiff by the defen- 
dant's answers. But if it has not, the plaintiff will not be 
m general ordered to pay them any costs. The costs of 
the day are ten pounds, to be divided between all the defen- 
dants, unless the court othennse orders. But, although, in 
anTtbimg approaching the character of a heavy case, ten 
pounds for the costs of the day is very inadequate, the 
court very rarely does otherwise order. 

Caoses when put in the paper, are sometimes pursuant 
to the original intention of the parties, sometmies by 
lesson of arrangements afterwards come to, heard as short 
causes, that is without any argument, it being generally 
onderstood that no cause can be heard as a £ort cause, 
vhich requires more than the statement of the nature of 
^e case, and submitting the questions to the decision of 
the court. 

To set a cause down to be heard as a short cause, it is 
necessary that the plaintiff's counsel should certify it to be 
fit to be heard as a short cause, and the defendant's solicitor 
must consent in strictness. But the usual course is that, 
if the plaintiff's counsel certifies it as fit, it will be set 
down ; and then at the time for hearing, unless the counsel 
on the other side states at the bar that it is not, in his 
opinion, fit to be heard, the court will so hear it. 

XXin. Of the Decree. 

What is called the original hearing of the cause, may be 
divided into two classes. The hearing of a cause of a 
Q&ture to require as of course inquiries, and in which usually 
noUung is .determined at such original hearing ; and the 
hearing of a cause in which all or most of the questions 
^y be disposed of at once on the materials before the 
court 

The former class is much the most numerous in equity 
proceedings. For instance, in suits by legatees and others 
interested in the administration of the estates of deceased 
n3 
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persons, tlie original decree is rarely ftnjthing more than 
preliminarj ; tiz., it directs accounts of property and in- 
quiries as to classes of persons and otherwise, on which the 
court must be satisfied, before the question of the rights of 
the parties can be determined. 

So, in creditors' suits, the original decree is in the first 
instance for inquiries, viz., for an account of what is due 
to the plaintiff, and all other creditors of the deceased 
debtor ; an account of the funeral expenses ; of the per- 
sonal estate come to the hands of the defendant the personal 
representative, or of any other person for him or by his 
order ; of what parts, if any, of his personal estate are out- 
standing ; and then a direction that his personal estate shall 
be app&ed in a due course of administration, and further 
consideration is adjourned. 

So, in a suit for specific performance, the original decree 
is in almost all cases, first tor an inquiry whether a good title 
can be made, and when it was first shown, and the further 
consideration, that is the substantial question whether the 
defendant should be compelled specifically to perform the 
agreement is adjourned. And in other cases, too various to 
be here enumerated, the court in the first instance does not 
go beyond directing inquiries and accounts. 

When the decree, ii^hether preliminary or final, has been 
pronounced, the first thin^ to be done is to get the minutes 
passed and entered . This is done by the solicitor of the party 
mterested in carrying the decree into efiect, leaving with the 
Registrar of the day the briefs of his counsel ; and minutes 
are then prepared at the Registrar's Office with the aid of 
these briefs, and delivered out to the solicitors of the parties 
on their bespeaking them. That being done, the solicitor 
having the carriage of the decree, serves on his opponents 
a notice of a day fixed with the Registrar for settling 
minutes ; and then all parties attend before the Registrar 
to settle the minutes; in fact, the terms of the decree. If 
there is any difierence between the minutes indorsed on 
the briefs of counsel, the minutes taken down by the Re- 
gistrar in court, will be the guide to determine what was 
the decree pronounced, and the court as well as the Registrar 
will in general rely upon them. It is, therefore, very im- 
portant m many cases that the solicitor should take care, 
before a cause is disposed of, to see that the Registrar has 
taken down any direction that is considered material for his 
client. 

If, before the Registrar, the parties cannot agree with each 
other or with him as to what the decree was intended to be. 
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the partj or parties dissatisfied apply to the oonrtby motion 
on notice to na^e the minntes vaned, or obtain leave to put 
the cause again in the paper, in order that it may be wiiat 
is termed ^^ spoken to on tke minntes.*' 'Bnt whether on a 
motion to Tary minutes, or on speaking to minutes, the 
oourt mQ neyer substanUaUy vary the decree which it has 
made ; nor -will it depart in any material degree from the 
Re^strar's minutes, unless they are plainly opposed to the 
jute's own recollection of his decree. AH tnat the oourt 
will in general do, is to declare and work out by conse- 
quential directions, what it intended to declare by the decree. 
All applications to ysry a decree must be made to the 
judge who pronounced it, no other judge wiU interfere with 
It without rehearing the cause. When the minutes have 
been finally settled, the decree is drawn up by the Registrar, 
who delivers it to the party bespeaking it, and the other 
parties are entitled to have copies. The decree is then to 
be passed and entered ; to pass it, an appointment must be 
made with the Registrar for passing, ana the Registrar gives 
notice to all the parties to attend the passing ; if they do 
not attend, he will pass the decree by aifixing his signature 
to it without their presence. The decree has then to be en- 
tered, for which purpose the party having taken the origi- 
nal decree leaves it with the entering clerk of the division 
under which the letter of the name of me first plaintiff on the 
record fidls ; and he enters it accordingly. The decree is 
taken to be entered firom the date of its being left with the 
entering clerk. Until the decree is entered, no proceedings 
founded upon it can in strictness be taken ; but in practice, 
when it has been left for entering, office copies of it signed 
by the Registrar may be obtained, and acted upon in the 
suit. A decree founded on a bill taken pro confes90y is to 
be passed and entered like any other decree. All decrees, 
orders, and dismissions must be enrolled within six calendar 
months after being pronounced^ and not at any time after, 
without special leave of the court : (2nd Order, 7th August, 
1852.) Kany party is desirous to enrol a decree, order, or 
dismission, after the expiration of six calendar months fix)m 
the time the same shall have been made, he must obtain an 
order for that purpose : and which order, unless made by 
consent of the adverse party, or on motion and notice to all 
the parties, will be a conditional order in the first instance, 
but will become absolute without further order, unless 
cause is shown against it within twenty-eight days after 
service of the order : (3rd of the same Oraers.) 
A caveat against the enrolment of any decree must be 
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prosecated with eflfoct, within twentv-ei(;ht days after the 
docket of the decree has been left to oe ngned by the proper 
officers, otherwise the caveat is of no force : (4th of the same 
Orders.) And no enrohnent of any decree shall be allowed 
after the expiration of five years from the date thereof 
(6th of the same Orders), unless the time is enlarged under 
ihe 6ih of the same Orders. 

AU proceedings necessary to be taken in the Court of 
Chancery upon a decree, may be taken as well without its 
beiaff enrolled, as after it has been enrolled ; but until en- 
rolled, it is not in strictness a record of the court, and will 
not be taken notice of as such bv other courts. So, until 
it has been enrolled, it may be altered by the court which 
pronounced it, on rehearing. But after it has been 
enrolled, it oan only be altered on appeal, or on a bill of 
review ; and when a decree of the Master of the Bolls, or 
of a Vice Chancellor has been enrolled, as for the purpose 
of bemg so, it is signed by the Lord Chancellor, it becomes 
technically his decree, and then an appeal only lies to the 
House of Lords. It is therefore of importance where jparties 
desire to appeal direct to the House of Lords, passmg by 
the intermediate Court of Appeal, to proceed witn all possi- 
ble rapidity to get the decree enrollea. A party obtaining 
an oraer from one of the Vice Chancellors under the Wind- 
ing-up Acts, may enrol it so as to prevent the other party 
from appealing to the Lord Chancellor: (Re the Direct 
London and Exeter Railway Company^ 1 Macn. & Gord. ^34. 

Whether preliminary decrees, that is^ decrees directing 
accounts and inquiries, and not determinmg the final rights, 
can be enrolled, is a matter not quite c^r ; the subject 
is ably discussed by Mr. Daniell in his work on Practice, 
p. 1003, et seq., to which work I refer the reader curious on 
that point. In practice it is a point of Yery little importance, 
as not in one such case out of a thousand, is there the slightest 
benefit to either party from enrolling; and consequenUy en- 
rolling such decrees is never for one moment thought oil Mr. 
Danidl also discusses at some length, the question whether 
the enrolment of a decree is necessary before it can be carried 
up bv way of appeal to the House of Lords, and suggests, as a 
conclusion from the authorities, that it is not necessary. That 
point, however, is now settled by Broadhurst v. TuunkUf^ 
9 CL & F. 71, in which it was laid down that the House of 
Lords will not hear an appeal against any order or decree 
of the Court of Chancery that is not enrolled, if the objec- 
tion is taken ; and in that case the decree appealed against 
being ten years old, and no merits disclosed, the appel- 
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Jants vese refused time to enrol, and the appeal was dismissed 
with costs. 

£ither party, that is the plaintiffs, or ainr defendant, may 
enrol a decree. Any party desirous o/ preventinff the 
decree being enrolled, enters a caveat against it, with the 
secretary of decrees of the Master of the Rolls, if the decree is 
at the Bolls; with the Lord Chancellor's secretary of decrees, 
if it is a decree of any Vice Chancellor. The caveat prevents 
die signing of the decree for twenty-eight days from the 
time when notice is given by the secretary of decrees to 
the other parties of the docket having been presented for 
signatore within those twenty-eight days, as we have seen : 
(4th Order of 7th August, 1852, cited nqn^.) The caveat 
most be prosecuted witli effect, that is, the party having 
entered the caveat must present his petition of appeal or 
re-hearinff, and get it answered, and an order to set it 
down, and serve Siat order upon the other side {Choom v. 
^Stmton, 2 Phil. 384) ; and so in Dearman v. Wynch, 4 Myl 
& Cr. 550, a decree was enrolled after a petition of appeal, 
md tiie appeal set down, but before notice of the appeal 
was served on the party who enrolled the decree, ana tho 
enrolment was held regular. 

The enrolment of a decree may under certam circumstances 
he vacated ; thus, it may be vacated on the ground of sur* 
V^i{EmaghtY,Fiti^erald,SDT.&WHT,72.) Butitwillnot 
he vacated on the ground of mere surprise, that is, where 
the party enroUii^ has not done anything to induce his 
opponent to believe the decree would not be enrolled: 
(Lent V. flinton, 16 L. J. 268.) Thus, the enroUnent of a 
decree after an intimation given on the part of the defen- 
dants to the plaintiff's solicitor of their intention to appeal 
forthwith, and a statement in reply that he was open to any 
&ir offer of arrangement to prevent the necessity of an 
appeal, is not such a surprise as will induce the court to 
vicate the enrolment: {Bcdguy v, CkoHey, 1 Myl. & K. 
^0 Kor will an enrolment be vacated merely because it 
has been obtained vnth extraordinary haste: {Higher v. 
Gflnet, 2 Y. & ColL 335.) 

XXIV. Of enforcing Decrees. 

Before a decree can be enforced under the process of the 
eoort, there must be personal service of it: (WhUUer v. 
Affhoard, re Fitton^ Drew. 1.) 

A decree or order may now be enforced either under the 
Orders of the 26th August, 1841, or of the 10th May, 1839; 
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but it will be seen that the Orders of 1839 onl^ provide 
for decrees for payment of money, and that wmle those 
Orders refer in express terms to ang cause or matter, the 
Orders of 1841 down to the 15th, do not in terms use 
either the word cause or the word matter: they use the 
word part^^ and therefore by implication appear to be 
oonfined to the enforcing of decrees in a cause. Mr. S. 
Smithi indeed, in his recent work, lays it down posi- 
tively that '^the present remedy by attachment is con- 
fined to enfordng decrees and orders made in a cause^ 
and the provisions of the O^ers of Ausust 1841, do not 
extend to orders made in a fiiatter" (Smith's Practice of the 
Court of Chancery, 1855, p. 299), but ha does not cite any 
authority for the proposition ; and, as the 15th of those 
Orders gives the same remedies to a person not a party in 
any cause, as if he were a party to the cause, it would not, 
I apprehoid, be safe to say, in the absence of authority to 
the contrary, that the remedies given by the Orders of 1841, 
are not as applicable in a matter, as in a cause. 

The IQth Order of 1841, abolishes the old writ qf execu- 
tion. The old writ, of execution was amply a process of 
the court necessary as a preliminary step, under its sealt 
recitinff the decree and requiring obedience to it: (see 1 
Newl. Fract. 684.) After the issue of that writ, if the party 
against whom the decree was made, paid no obedience to it| 
he was then,' on proof of service of the writ, liable to the 
same process of contempt as would issue against a defendant 
for not appearing, or not answering. The order directs that 
no writ of execuuon shall hereafter be issued for the purpose 
of requiring or compelling obedience to any order or decree 
of the Court of Cmmcery ; but that the party required by 
any such order or decree to do any act, shall, upon being 
duly served with such order or decree, be held bound to do 
such act in obedience to the order or decree. 

What this order does, therefore, b merely to place the 
party affected by the decree, in the same situation at once, 
as he would have bera in under the old practice, after 
service of writ of execution. 

The 11th of the same Orders directs, that if any/Nirfy 
who is by any order or decree ordered ta pay money, or to 
do any other act in a limited Ume, shall after due service of 
such order or decree refuse or neglect to pay the same, 
according to the exigency thereof, the party prosecuting 
such order or decree shfdl, at the expiration of ike time 
limited for the purpose thereof, be entitled to a writ or writs 
of attachment agamst tbe disobedient party. And in case 
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aach party thall be taken or detained in custody under any 
8Qch writ of attachment without obeying the same order o^ 
decree, then the party prosecuting the same order or 
decree shall, upon the sheriff's return that the party has 
been so taken cnr detained, be entitled to a commission of 
tequttratum against the estate and effects of the disobedient 
pvty; and incase the sheriff shall make the return mm esl 
womtut to such writ or writs of attachment, the jparty pro. 
secatiog the same order or decree shall be entitled at his 
option either to a commission of wqueMiraium in the first 
instance, or otherwise to an order for the tergeatU'Ot'amu, 
ind to such other process as he hath hitherto been entitled 
to wpon a return of non ui mrmtet made by the commis* 
sbaer named in a conunisdon of rebellion issued for the 
non-performance of an order or decree. 

The order, it has been held, does not apply to a case of 
de&nlt by a party in producinj^ deeds in the Master's office 
pnrsnant to a decree, in which case the sergeant-at-arms 
went upon a disobedience of the four^day order: (Hobson v. 
Sherwood, 6 Beav. 63.) 

Every order or decree requiring any narty to do an act 
tbereby ordered, must state the time alter service of the 
order or decree within which the act is to be done ; and 
upon the copy of the order or decree which shall be served 
qwn the party required to obey the same, must be indorsed 
a memorandum to the effect following : — 

**If yon fhe within named A. B. neglect to obey the order (or 
wree) by the time therein limited, yon will be liable to be arrested 
uider 8 writ of attachment issned out of the High Court of Chancery, 
or by the Sergeant-at-arms attending the same court ; and also be liable 
to hsTe your estate sequestrated for fhe nurpose of compelling yon to 
obej the ssme order or deoree :" (12th of the same Orders. ) 

Bjr the 13th Order of 1841, it is ordered that upon due 
Knrice of a decree or order for deUvery of possetsion, and 
upon proof made of demand and refusal to obey such order, 
the party prosecuting it shall be entitled to an order for a 
^orUofasiisicmce. 

mth re^d to persons not parties to a cause, the 15th 
Order provides " that every person jnot being a party in 
QMH cause, who has obtained an order, or in whose favour 
an order shall have been made, shall be entitled to en- 
force obedience to such order by the same process as if 
be were a peartg to the eaase; and every person nof beii^ 
yfor^ in any cause, against whom obedience to any order 
tf the court may be enforced, ahaU be liable to the same 
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prooen for enforciog obedience to such order as if he were 
m Pjurtj to the caiue. 

The process hj attachment, seqnestration, and the ser- 
geant-at-arms, is the same for enforcing obedience to an 
order, as for enforcing appearance or answer, trndaiis 
mutandis; and as to the process hy attachment and of 
obtaining and working a writ of sequestration, and as 
to obtaining an order for the sergeant-at-arms, see aniej 
pp. 7 and 24 ; and in a subsequent section, in which more 
will be said of process of contempt generally. 

The proceedings to enforce obedience to an order or decree 
under the Orders of 1839, are confined to orders for the 
payment of amf nan of money or any costtj 

The 1st of diese (Mers prescribes that *^ every person to 
whom in any cause or matter pending in this court, any sum 
of money or any costs have been ordered to be paid, shall, 
after the lapse of one month from the time when such order 
for payment was duly passed and entered, be entitled 
by his clerk in court to sue out one or more writ or writs 
of fori facias or writ or writs o£ elegit of the form herein- 
af£er stated, or as near thereto as the circumstances of the 
case may require : (for the forms of the writs see the Order 
of the 10th May, 1839, and Beav. Orders, p. 138.) (>) 

The writs when sealed, are to be delivered to Uie sheriff, 
and executed by him, and when returned, are filed at the 
Writ and Record Clerks* Office 

If on the return of any such writ of Ji, fa, it appears that 
the officer has seized but not sold the goods of the party 
liable, the party to whom the money is payable may sue 
out a writ of venditioni exponas : (see the form of the writs in 
the General Order of May 10, 1839, and Beav. Ord., p. 154.) 

A sequestrator is the officer of the court, and his position 
is analagous to that of the sheriff seizing under a judgment 
at common law. Consequently, his complete right does not 
take efiect till actual execution of the writ, that is, actual 
taking possession, and if between the time of delivery of 
the commission and execution, a judgment creditor at law 
takes possession, his right will prevail: (see in Ai^d r. 
Smith, 9 Yes. 336.) 

Sequestrators, as officers of the court, are entitled to all the 
protection, and subject to the liabilities, of officers of the 
court. 

(>) It will be reoollected that, in such matters, the solicitors of 
the parties are substitnted for the clerks in court by the 16th Order of 
October, 1842. 
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It is a contempt to disturb their possession, however 
wrongftil the order for the sequestration may be shown to 
be; and if the party against whom sequestration has issued, 
disputes the yatidity of the title of the sequestration, his 
course is not to disturb their possession, but to apply to the 
court: (see Empringham y. Shorty 3 Hare, 461 ; and Haw^ 
Hu Y. Gathercole^ 1 Drew. 12.) The usual course is to 
ap|)ly by motion for leave to bring ejectment, or to be ex- 
amined pro interesse suo in the lands or goods sequestrated. 

'llie old examination pro interesse wo was conducted in 
interrogatories before the examiner, and the process was, as 
usual under the old system, somewhat complex. The order 
now directs that the party may be at liberty to come in 
before the judge at chambers to be examined. I am not 
aware of any case under this head of the new practice. But 
referring to the general practice of inquiries directed before 
the jadge in chambers, it b presumed the practice will be 
that the party so coming in will proceed by oringing in an 
affidavit, on which he will be cross-examined, and re-examined 
8tod voce before the judge's chief clerk, who will thereupon 
make his certificate in the usual course, and such certificate 
will be open to objection before thejudge, and to appeal, in 
the same way as any other certificate. If the court is 
satisfied that the estate or goods sequestered ought not to 
be 80 wholly or partially, it will discharge the writ of sec^ues- 
tration, or make such order restricting wholly or partially 
the execution of the writ, as it shall tmnk fit. 

Sequestrators, also, like other officers of the court, are 
liable to the authority of the court for any excess or irre- 
gplar exercise of their authority. But here there is this 
distmction as to the right and course of conduct of the party 
affected by their acts. If the thing complained of is the ille- 
^ty or irregularity of the order for sequeetratum^ that is, the 
title of the officer, it is a contempt to dispossess, or disturb, 
or resist the sequestrator, with which the court must inter- 
fere,.because he is acting under the order of the court, which 
must be obeyed until (uscharged. But if the irregularity ia 
in the personal conduct of the officer, then, although it is a 
contempt to resist or disturb him, yet because his authority is 
limited by the order, and if he goes beyond it he is pro tanto 
not an officer of the court, it is one of which the court is not 
bound to take notice, though it has power to do so : fsee 
I)rew. on Inj., p. 127, etteq„,asid the cases cited.) The autho- 
rities seem, on the whole, to show that it is not prudent to 
qnestion either the title of the officer of the court, or the re- 
gularity of his execution, except by application to the court. 
[CH.] o 
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CHAPTER n. 

I. Of carrying a decree into execution. 

When the cause has arrived at the making and completion 
of the decree, in a great yariety of cases, it disappears for 
some time from the courts while the decree is being worked 
out in the jndge^s cliambers. I shall first discuss this class 
of cases. 

When a decree or decretal order directs accounts or 
inquiries, the first step to be taken is for the solicitor pro- 
secuting the decree, to leave a copy of it at the judgc^s 
chambers, which he must certify to oe a true copy of the 
decree or order as passed and entered: (17th Order, October, 
1852.) 

Upon leaving a copy of the order, he takes out a sum- 
mons to proceed with the accounts or inquiries directed, and 
on the hearing of such summons, the judge ^ives directions 
as to the manner in which the accounts and inquiries are to 
be prosecuted, the evidence to be adduced, the parties who 
are to attend, &c. : (18th of the same Orders.) In practice 
all this is done in the first instance before the judo's chief 
clerk, who directs by whom and within what time the ac- 
counts are to be brought in. 

The plaintiff serves that order upon the accounting part^, 
who must bring in his account within the time limited ; if 
he requires further time, he takes out a summons for time, 
and in a hostile case, he must support his application by 
affidavits showing satisfactory reasons why he cannot bring 
in his account within the time fixed. It is scarcely necessary 
to say that mere grounds of personal convenience are not 
sufficient ; substantial difiSlculty in making out the accounts, 
as from their length, the incapacity or substantial difficulty, 
occasioning delay, in procuring the necessary books or in- 
formation, iUness, or other personal incapacity, or the like, 
will be requisite. If the accoontinff party, not obtaining 
further time, persists in disobeying the order, the plaintiff's 
solicitor obtains a peremptory order from the chief derk, 
which he has regularly drawn up, and then the party dis- 
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obeying the order is liable to process of attachment under 
the llUi Order of 1841, above dted. 

The defendant obeying the order, takes in an account 
ferified by affidavit ; Uie account, when the decree is in the 
ooDunon form, is simply a debtor and creditor account, 
stating the payments on one side, and the receipts on the 
other ; and the affidavit verifying that the accounting party 
has made all such payments, and that he has not, by himself 
or by any person ror his use, received any further or other 
soms than those stated ; the items on each side of the accounts 
are to be numbered. The affidavit rders to the account as 
an exhibit, and both are left in the judge's chambers. 

If the plaintiff seeks to charge the accounting party with 
more tluui he has admitted, he gives him notice under the 
30th Order of the 16th October, 1852, stating, so far as he 
is able, with what further he seeks to charge him, and the 
particulars thereof, in a short and succinct nuinner, and takes 
out a smnmons to hear the matter, which is then disposed of 
by the chief clerk. 

In taking such an account under the common decree, the 
accoontinff party must prove by vouchers all his payments as to 
all sums above 40«. ; as to sums under that, his affidavit, if 
explicit, is sufficient. But under special circumstances the court 
will, under the 15 & 16 Vict. c. 86, s. 54, give special direc- 
tions with respect to the mode in which the account is to be 
taken and vouched either by the decree or by any subsequent 
order ; and may direct that the account books of the ac- 
conntmg parties shall be taken as prima facie evidence of 
the tru^ of the matters therein contained. (As to the extent 
to which, and the circumstances under which, the court will 
exercise this jurisdiction, see Swart v. Williams^ 3 Drew. 
21*) It is not usual for any such direction to be siven in 
the decree in the first instance, but the judge will either on 
application give such direction in chambers, or will hear the 
matter in court: (see Attorney General v. Attwood^ 9 Hare, 
App. 56; and Ewart v. WilUams^ supra,) 

And generally, if it appears to the judge after decree, 
that it would be expedient that further accounts should be 
taken or further inquiries made, he may order the same to 
be taken or made accordingly; or, if desired by any party, 
ouiy direct the same to be considered in open court : (20th 
Order, 16th October, 1852.) 

It has been held (though decision seemed scarcely re>t 

qnisite on such a point) that the chief clerk has no authority 

to give such a direction (Newbury v. Benson, 23 L. J. 1003), 

seeing that the act only gives power to the court, and 

O 2 
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bearing in mind, moreover, that, as already observed 
(anie^ p. 22), the chief clerk really never makes any 
order at all, but every direction of the chief clerk derives 
its force from its being signed by and becoming the order or 
direction of the judge. This should alwavs be borne in 
mind as being the principle of the chief clerk's jurisdiction, 
though, of course, m practice multitudes of orders or direc- 
tions of the chief clerk are acted upon without being 
regularly made orders, where they would be made orders 
as, or almost as, of course. The affidavit and vouchers 
of the accounting party only vouch the fact of payment ; 
the propriety of payment is another question, ivhich may 
be disputed by the party taking the account. 

When the accounts have been fully rendered, and any 
questions upon the propriety of payment by the accounting 
party have been allowed or disallowed, the chief clerk 
makes his certificate accordingly. The general form of the 
certificate is regulated by the 46th Order of 16th October, 
1852, and schedule E. thereto ; and the chief clerk states in 
it what sums in dispute he has allowed and disallowed, and 
sometimes the grounds of allowance and disallowance, if 
on any of these questions the party aggrieved desires to 
have vhe opinion of the court, he takes out a summons to 
take the opinion of the judge in chambers, within four clear 
days after the certificate has been signed by the chief clerk: 
(47th Order, October, 1852.) And this is termed an ad- 
loumed summons, of which a list is made to be disposed of 
Dy the judge when he sits in chambers. Many of these 
summonses are by the judge adjourned to the court, of 
whose business they now form a considerable part, and 
usually in each court a particular day in each week is ap- 
plied during the sittings to dispose of adjourned summonses. 

If no party within the four days takes out a summons to 
have what is in effect an appeal to the iudge on the chief 
clerk's certificate, or a re-hearing of the matter or part of 
the matter of it, at the expiration of the four days the judge 
signs it in the following form : — " Approved this dav 

of ;'* and signs it, and then, and not till then, it 

becomes the order of the judge. 

I have observed in former passages, that from the 
chief clerk^s certificate the appeal lies to the judc^e of 
the court in the first instance, if he has only signed 
pro forma without having himself heard the matter upon 
objections, and to the Court of Appeal direct, if the matter 
has been heard and substantially decided by the judge 
himself. On this point there seems to be some slight dif- 
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ference in form between the practice of the Bolls Court, and 
that hdd down by Vice Chancellor Eindersley in Saimders 
v. Dmee^ 3 Drew. 139, though, in substance, the practice 
seems uniform. The practice of the Master of the Rolls 
when he has heard personalljr and decided in chambers the 
matter of tiie certificate, and thereupon signed it, is to re- 
quire a motion to vary to be made in court, whereupon he 
makes an order without hearing argument in court, affirming 
the decision in chambers, to enable the parties to appeal : 
(York and North Midland BaUwaif CampoMy y, Iludsan^ 
18 BeaY. 70 ; see p. 73.) It is submitted that, upon principle, 
the course pointed out by Vice Chancellor Kindersley is the 
oonectone. inasmuch as the judge is the judge wherever he 
sits, and his order upon hearing a case is of the same force 
whether made in chambers or in court. Therefore, if upon 
hearing o))jections in chambers he decides questions and 
makes the certificate which is then his order acocordinglv, 
and then re-hears it in court, even although he should do 
so pro y&rmd, there will have been already one re-hearing 
in the nature of an appeal, so that the party could or might 
be deprived of his right to appeal to the Lords Justices. 
However, in Rhodes v. IhheUon^ 2 Eq. Rep. 77, the course 
taken was this : the case was on objections to title, and the 
Master of the Rolls heard and decided the objections in 
court; then the chief derk^s certificate was signed pro 
forma by the Master of the Rolls; then the defendant ap- 
peared pro forma at chambers to vary it, and the Master of 
the Rolls without argument refused the motion ; thereupon 
an appeal motion to discharge the order was carried to 
the liords Justices, which they heard and disposed of. 

The mode of taking evidence in chambers is regulated by 
the 15 & 16 Vict. c. 80, ss. 30, 31, and the 26th and 27th 
Gen. Ord. of October, 1852, and by the general practice. 

And first, in proceeding under a decree, all evidence 
read or entered as read at the hearing of the cause, may 
be used by either party before the judge or the chief clerk 
in chambers. Also, turther evidence may be brought in 
support of or against claims made imder the decree, by 
affidavit, or, when directed by the judge, on interrogatories, 
or viva voce; and when a chief clerk is directed by the 
judge to examine any witness, the practice and mode of 
proceeding is to be the same as in the case of the examina- 
tion of witnesses before the examiner, subject to any special 
directions : (26th Order, October, 1852.) 

If dther party brings in affidavits, any of the other parties 
nuiy cross-examine vivd voce the witnesses making the affi- 
O 3 
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dftTiis, and then the partj bringing in the affidavits may 
re-examine. The examination is usually conducted bedfore 
the chief olerk, and then, as observed in a previous section. 
Chapter I., the parties are not allowed to attend by connseL 
If they desire so to do, they must apply that the examination 
be taken before the judge m person, and such an application 
will not, in general, be refused. But, in costs, no fees for 
the attendance of counsel in chambers will be allowed, unless 
the judge certifies that it is a proper case for counsel to 
attend ; and it is by no means of course for the judge to 
give such certificate. 

Affidavits intended tO' be used in the judge's chambers 
must be filed in the Record and Writ Clerk's Office, and 
office copies of them taken as on a motion in open court. 
The party intending to use an^ affidavit, must also give 
notice to the other parties of his intention : (24th Oixler, 
October, 1842.) And so, if any party intends to call and 
examine or to cross-examine a witness mvd voce^ he must 
give at least forty-eight hours notice to the other parties of 
his intention, pursuant to the 86th Order of August, 1842; 
and see ante. Section X., Chapter I. 

To procure the attendance of a witness or of a party to 
be examined as a witness, the solicitor for the party desirinff 
his attendance takes out a summons directing him to attend 
at the time therein mentioned, and serves the summons 
personally on the person to be examined ; and if he does 
not attend he is liable to process of contempt, in like manner 
as a party or witness beibre the 16 & 16 Vict. c. 86, s. 31, 
was liable in default of attendance pursuant to a mbpana 
duces tecum. As t6 a witness attending but refusing to 
answer before the chief clerk, this course of practice was laid 
down in Haywood y. Haywood, 1 Kav, App. 31, that the party 
examining thereupon applies to the ludge to examine the 
witness in person, which the judge wul do; and then, if the 
witness perrists, the judge can mstantiy commit him if he 
thinks fit. 

The judge's chief clerk usually fixes at some period of the 
inquiry a time for dosing the evidence, either of his own 
accord, or on the application by summons of either party. 
When that time is about to arrive, any pjuty not being pre- 
pared to close his evidence, and requiring further tune, 
takes out a summons fi>r fiirther time, and supports his 
application bj evidence, usually by affidavit, and the 
cmef clerk will extend or refuse to extend the time at his 
discretion, subject, however, like everj otiier decision of 
tiie chief derk, to the decision of the judge on an applica* 
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iion hj way of appeal. Oral eridence is taken down b j 
the duef dork in the same manner as by one of the ex* 
iminen of the court with his own hand, in the form of 
depositions, and not by way of question and answer ; and he 
has just the same powers in respect to the eTidence, as the 
examiner, and no more : (see 15 & 16 Vict, c 86, s. 32, and 
2Gth Order, October, 1852.) 

When the eyidenoe is closed, that is, when all parties 
hive fully exhausted their evidence, or the time has arrived 
beyond which neither the chief derk nor the judge will 
allow any more evidence to be taken, the depositions and 
other evidence are signed by the chief derk, and transmitted 
by him to the Writ and Record Clerk's Office, where they 
are filed, and then any party may have a copy of the whole 
or part ihereo£ 

Upon the prosecution of a decree, if documents in the 
poirer of the accounting party have not been already pro« 
dneed, either pursuant to a summons^ or upon a motion 
made in court upon the answers, their production becomes 
generaliy necessary after the decree : or, if documents have 
been so produced, it may occur that fiurther production is 
requisite. In either case production of documents may be 
obtained upon summons in chambers after as wdl as before 
deoee (Snl Order of 1st June, 1854), the party 'brineing 
them in being bound to do so with an affidavit in the form 
referred to oniie, p. 32. This portion of the subject has 
been fully treated in Section VII., and need not be re- 
peated here. 

When a decree or order directs inouiries as to the state 
of a fimiily, as for instance, whether the testator had any and 
iHiat children, and which of them survived him ; and whether 
any of them are dead, leaviuji^ any and what issue ; and who 
were the next-of-kin of A. living.at his death, and if any of 
than are dead who are their personal lepresentatives, or 
the like ; inquiries which are most frequently combined in a 
decree with directions for taking accounts, but are some- 
times the sole subject of inquiry ; the preliminary course 
aa to leaving a copy of the decree in the iudge's chambers, 
and taking out a summons to proceed with the inquiries, is 
the same as already pointed out in reference to a decree for 
snaooount. 

In prosecuting the inquiries, advertisements are inserted 
under the direction of tne chief derk, for the next-of-ldn 
or the hdr-at-law as the case may be respectivdy. And 
iny person who believes himself to nil the character mquired 
for, may come in and make his claim, by bringing in a short 
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Statement of his claim, and how he makes it out. And this 
statement must of comrse be supported b^r the usual evidence 
of births, deaths, marriages, relationship, and in fact all the 
incidents of pedigree. 

It may here be obsenred that, general^, nothing like the 
statements of facts, charges and discharges that used to be 
required in the Master's offices, are used in chambers. The 
course is, in support of any claim to take in a concise state- 
ment of the case on which the claim is made, with the 
original documents relied on, if they can be obtained, or, 'd 
not, copies, abstracts, or extracts from them: (see 23rd 
Order, October, 1852.) 

When an order is made directing an account of debts, 
claims, or liabilities, or an inquiry for next-of-kin, or other un- 
ascertained persons, unless otherwise ordered, all persons who 
do not come in and prove their claims within the time 
which may be fixed for that purpose by advertisement, are to 
be excluded from the benefit or the order (9th Order, Oct. 
1852), unless on the day appointed for hearing claims under 
advertisements, they are not disposed of, and they are ad- 
journed to a future fixed day, under the 38th of the same 
Orders ; and then any claimant who has not entered his 
claim may be heard on such adjournment day, provided he 
enters his claim and files his affidavit ibur clear days prior 
to such day, and no certificate of debts or claims shall in 
the mean time have been made : (39th of same Orders.) 

When advertisements are required for any purpose, now 
a peremptory and only one is to be issued, unless for any 
special reason it may be thought necessary to issue a second 
Skdverdsement or further advertisements; and any advertise- 
ment may be repeated as many times and in such papers as 
may be airected. It is prepared by the solicitor, and to be 
approved by the chief clerk, and signed by him. The ad- 
vertisements for creditors and debtors must fix a time for 
them to come in and prove, and appoint a day for hear- 
ing and adjudicating on their claims ; and claimants coming 
in pursuant to advertisement are to enter their claims at 
the chambers of the judge in the Summons and Appointment 
Books for the day appointed for hearing, and are to give 
notice thereof, and of the affidavit filed, to the solicitors in 
the cause, within the time specified in the advertisement for 
bringing in claims : (see 33rd to 36th of the Orders of 
October, 1841.) 

With regard to persons daiming as creditors, those whose 
debts are under five pounds need not attend at the day of 
hearing, unless required to do so by notice from some party 
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(40th Order, October, 1852) ; and claimants filing affidayits 
need not take office copies, but the party prosecuting the 
decree takes office copies, and in practice ne furnishes the 
other parties with copies at their own expense: (d7th 

Interest is computed, as of course, upon debts carrying 
interest at the rate which they carry, and on debts not 
carrying interest at four per cent, mm the date of the 
decree: (10th Order, Oct. 1852.) The plaintiff of course^ 
or if he is not prosecuting the decree, the party who is doing 
BO, is entitled to attend on all claims. 

Upon the mode of proof of claims some obseryations may 
be useful, although or course in this, if the claims are dis- 
puted, the solicitor conducting the matter must use his 
discretion, acting; upon the gen^td principles and practice of 
evidence, of which I haye treated in Section X., Chapter L 

No charge need be brought in, as already observed in 
reference to the 2drd Order of October, 1852, but creditors 
bring in their claims either in writing or viva voce^ and sup- 
port them by evidence, either by affidayits or by documents, 
as the case may be. A mortgage debt^ for instance, will be 
proved by production of the de^, and an affidayit yerifying 
Its execution and the amount remaining due, stating, how- 
ever, not merely as a gross sum what is claimed, but shortly 
an account of what has been receiyed, and what remains 
due, separating principal and interest. A debt on a bill or 
note will be proved by producing the bill or note, with an 
affidayit yeriiying the consideration, and the nonpayment. 

A judgment debt will be proyed by production of a yeri- 
fied copy of the judgment, and an affidavit ymfying die 
recovery of the jud^ent, and for what, and that the 
amount claimed remains due. 

A simple contract debt will be proyed by an affidayit 
verifying the cause of debt, as for instance, for work and 
labour c&ne, and the amount, if any, paid, and the amount 
ronaining due. 

It wodfd be a waste of space to attempt to go into more 
detail on such matters, as in each case the proof must be 
according to the circumstances. The form of affidayit is 
not material, provided it clearly and with sufficient facts 
establishes that there was a debt, the ground of the 
debt, and the fact of there being a residue remaining un- 
paid. 

Of course the party claimingmnst also show that he is 
the person entitled to be paid. Therefore, if he is claiming 
u a representative character, as an executor, or heir, or 
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trustee, or assignee in bankruptcy or insolvency, or by 
deed, he must produce the usual Tproof of his filling the 
particular character. 

A preliminary decree for accounts and inquiries freauently 
directs a sale of real estate. This is conducted in the judge's 
chambers. , 

The first thing to be done by the solicitor conducting 
the prosecution of the decree, is to prepare an advertise- 
ment which, when prepared, must receive the sanction and 
signature of the chief clerk. It is then taken to the office 
of the London Gazette^ and inserted ; and usually copies are 
inserted in some leading London paper, and in provincial 
papers also, if the sale is of property in the country. 

The plaintiff usually has the conduct of the sale, whether 
he is really the party to make a title or not, but the judge 
may otherwise durect. 

After the advertisements have been prepared and issued, 
the next step is to prepare conditions of sale, which is done 
by the plaintiff or other party conducting the sale, and they 
must be settled and approved by the chief clerk. 

For the preparation of the conditions, I assume that the 
reader is acquainted with the general framing of conditions 
of sale ; and conditions of sak under a decree differ from 
ordinary conditions only in expressing on the face of them 
that the property is sold under a decree of the Court of 
Chancery, and in taking care to reduce as much as is prac- 
ticable the number of lots, as each lot throws its share of 
expense on the estate under administration. 

The judge, or the judge's chief derk, may fix reserved 
biddings and the amount of deposit, and appoint a person 
to receive the deposits, and also to receive proposab by 
private contract. 

In a private sale it is often prudent, but in a sale under a 
decree it is compulsory, before putting up for sale the 
property ordered to be sold, to lay the abstract of the title 
before one of the conveying counsel of the court, to advise 
thereon generally, and especially in respect to whether any 
and what special conditions are requisite (15 & 16 Yict. 
c. 86, sect. 56), unless the judge otherwise directs. 

When these things have been done, and the conditions 
settled, a sufficient number of copies of the particulars 
and conditions are procured to be printed by the party 
conducting the sale, and copies given to all the parties 
in the suit. A person is then to be appointed by the 
chief clerk to conduct the sale, and the chief clerk at the 
same time will deliver to the solicitor printed directions for 
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the person conducting the sale as to the manner in which he 
18 to coBduct it. 

The biddings are verified by the person conducting the 
sale, by an affidavit, the form of wnich is delivered with 
the direction from the judge's chambers to the solicitor. 

And when the biddings so verified are returned to the 
chief derk he thereupon will make his certificate of the sale. 

Biddings are not at once conclusive; any person who within 
eight days after the signing by the judge of the chief clerk's 
certificate is willing to m^e an advance upon the bidding, 
mayapply by motion to the court upon the usual notice to the 
parties in the causey and on the bidder, to open the bidding; 
that is, to become substituted as a purchaser fiir the origii^ 
bidder ; and if he makes such an advance as the court thinks 
sufficient, he will be admitted as such new purchaser, pay- 
ing of com^e the costs of the original purchaser. The costs 
of the motion of the other parties, will be costs in the cause. 

There is no general rule as to what is a sufficient advance, 
but rarely less than ten per cent, will be accepted. How- 
ever, the principle is that on such motions tne court con- 
siders itself as the auctioneer of the estate, and wiU get as 
much as it can. 

Whoever is the purchaser, when the certificate of sale is 
finally signed, will then, and not before, investigate the 
abstract of title. If he is satisfied with it, he applies by 
sammons in chambers, on notice to the solicitor conducting 
the sale, and on no other parties, for leave to pay in his 
purchase money ; and if there be interest, the interest also, 
bj a given day, and to be from that day let into possession. 

The proper order thereupon is, that the purchaser do pay 
m such purchase money and interest by such day, the 
account to be verified by affidavit, and that the same be 
laid oat in the purchase of Three per Cent. Annuities. 

This order is carried out by the purchaser's solicitor, by 
obtaining from the Accountant General's Office the usual 
directions, and paying in the money at the Bank ; and when 
that is done, the vendor's solicitor attends at the Accountant 
General's Office to direct the investment, which is accord- 
ingly made. The purchaser then prepares his conveyance, 
wUch is to he settled by the chief clerk, if the parties difier 
about the same. For that purpose it is usually referred to 
one of the conveyancing counsel of the court, but it may be 
setded before the judge himself in chambers. As to the costs 
of such proceeding, it is presumed that they will follow the 
iarae of the matter ; that is, if the judge or the conveyancing 
counsel agrees to and adopts the matters insisted on by the 
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Tcndor, the purchaser will pay the costs ; if the deed is 
settled as proposed hj the purchaser, the vendor will pay 
the purchaser his costs, and have them over against the 
estate, if his objections were reasonable ; and if some of the 
objections prevail, and others do not, then each party will 
pay his own costs. But there is not, as I am aware, any 
sed rule, and the matter will be in the discretion of the 
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a purchaser does not himsdf apply within the proper 
time, that is, within ei^ht days from the signing of the 
certificate of sale, to pay m his purchase-money, the vendor's 
solicitor takes out a summons ror an order that he may pay 
in his purchase-money on or before a day named. If the pur- 
chaser objects to the title, he appears on this summons, and 
obtains a reference of the title ; and he is then directed to bring 
his objections into chambers in writing, within a given time. 
When they are brought in, they are usually laid before one 
of the conveyancing counsel of the court, with the abstracts, 
and he furnishes his opinion upon them, and the chief derk 
usually makes his certificate accordingly. But if a party ob- 
jects, he takes out a summons to argue the objections before 
the judge in chambers, and the judge either decides the 
questions in chambers, or sometimes adjourns the case to be 
heard in court. When he has decided, he makes his certifi- 
cate accordingly, and if it is in favour of the title, then, at the 
expiration of eight da;^s from the signing of such certificate, 
the vendor's sohcitor, if the purchaser has not moved to pay 
in his purchase-money in the mean time, takes out a sum- 
mons for an order that he do pay in his purchase-money. 
Of course an appeal lies by motion on notice to the Lords 
Justices from tne judj?e's certificate. 

If the judge's certificate is against the title, and there is 
no appeal, the purchaser applies by summons to be dis- 
charged, and he will be entitled to be so, with all his costs, 
charges, and expenses incurred in the purchase. 

1£ the purchaser, not having obtained areference of title, or 
having been defeated upon his objections and not having ap- 
pealed, neglects to obey the order to pay in his purchase-money, 
ne is proceded against by process of contempt, as if he were a 
party to the suit, under the 15th Order of 1841. When a 
purcnaser conceives himself entitled under the conditions of 
sale to compensation, although he is satisfied with the title, 
he may either stand upon that objection on appearing to the 
summons to pay in his purchase-money, and then that 
matter will be adjudicated upon by the chief clerk, subject 
of course to the revision of the judge ; or the purchaser may, 
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before waiting to be called upon to pay his purchase money* 
himself initiate the question of compensation, and take out 
a sommons to apply for compensation, and then the question 
is disposed of in like manner. 

The usual rule hitherto has been, that if a title is doubtful, 
thoo^ not clearly defectiye, the court will not force it upon a 
poTchaser; but 1 am informed that, in a very recent case at 
the Rolls, not yet reported, the Master of the Rolls held 
that the court willnot take any such distinction, but will 
decide aye or no whether the {)urchaser must take the title. 
The investigation of such questions belongs, howeyer, rather 
to the subject of jurisdiction than of practice, and would 
be out of place here. 

Of ike proceedings in the appointment of a Receiver. 

When the court has directed the appointment of a re- 
oeiTer, either by decree or upon a motion before decree (see 
cn/e, p. 90), the party obtaining the order carries into 
chambers a aliort proposal in writing of a person to be such 
receiver, and of two other persons for his sureties ; and 
stating also shortly the nature, extent, and income of, and 
charges upon the property. The proposal is accompanied 
by an affidavit Terifying the material facts. All the parties 
must be served with the summons taken out for this purpose, 
and any party is at liberty to propose another person for 
receiver, and the matter will be tnen disposed of. Any 
person may be a receiver except a peer, a party to the 
cause, a barrister or solicitor engaged in it, or any person 
bemg a trustee for any party to the cause. But, except a 
peer who cannot be at all a receiver, any of the exceptiHl 
persons may be receivers, by consent but without salary. 

A receiver must take possession of the estate, and the 
tenants are bound to attorn to him. If they refuse, the 
plaintiff, or, if he will not, the receiver, applies by motion, on 
notice, that they be ordered to attorn or to stand committed, 
and the court vnll make such order, which will then be en- 
forceable, if disobeyed, by the usual process of contempt ; 
and the tenants must pay their rents to the receiver. If 
there are rents in arrear which are not obtained, an appli- 
cation should be made, by motion, for liberty for the receiver 
to distrain. In general, indeed, the receiver ought not to 
apply to the court himself, but should procure the plaintitF 
or other party interested to do so. The receiver accounts 
annually fur what he pays and receives. A receiver ought 
not to pay anything without the order of the court, lie 
[CH.J P 
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may let the estate, and may manage as well as set and let ; 
but all this must be done with the approbation of the jndse 
in chambers, and the course is for the receiver to bring m 
at once, and without special order, before the chief clerk, any 
proposals for letlins or managing. 

I have stated thatr a receiver ought not to pay money 
without the direction of the court ; this is the general and 
strict rule ; of course in practice it is not convenient that it 
should be minutely adhered to. Thus, a receiver may pay 
or allow for small and customary repairs, though he canDot, 
if thev are extensive, without the sanction of the judge in 
chambers. Still, if he lays out money for even considerable 
repairs, or for other proper purposes, he maybe allowed them, 
if the judge, upon inquiry, thinks they were proper. In At- 
torney General v. Vigor (11 Yes. 563), the Lord Chancellor 
said, the court is not in the habit of permitting receivers to 
a^ply the trust fund in repairs to any consicSrable extent, 
without a previous application, but directed an inquiry to 
the Master, on the appFication of the receivers to be allowed 
for repairs done, whetner the repairs were reasonable. 

It IS probable that, now that the direction of the court 
may be taken so speedily and cheaply on an application in 
chambers, the rule will be more strictly adhered to than 
formerly, and a receiver should not be advised to incur any 
but very trifling liabilities out of the estate, without the 
sanction of the judge. 

The direction as to the bringing in and passing his accounts, 
is made now by the judge in chambers on the final appoint- 
ment of the receiver ; and he may, in accordance with the 
63rd Order of 1828, then or at any subsequent time, in the 
place of annual periods for the delivery of the receiver's 
accounts and payment of his balances, fix a longer or a shorter 
period at his discretion, and when such other periods are 
fixed by the Master, the regulations and principles of the 
Order of 23rd April, 1796, shall be in all other respects 
applied to the receiver. 

The receiver's accounts are brought in in a very simple 
form ; thev are headed in the cause, and contain in separate 
columns the names of the tenants, the description of the 
premises, the rents, arrears due, the current rent due, the 
rents received, and anv observations. 

There should be aiso an account of the disbursements, 
including the receiver's poundage, and the costs of passing 
his accounts. The account is verified by affidavit. 

These accounts are passed before the chief clerk ; a fiiir 
copy is left, and a summons to proceed is taken out, and is 
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serFed on the solidton of the parties to the suit interested : 
(31st and 32nd Orders of October, 1852.) When the ac- 
count has been gone through and a balance struck, the 
account is entered by the sohcitor of the receiver in a book 
called the Beceiver's Book, and in a duplicate book kept by 
the receiyer : (31st Order, October, 1852.) The book con- 
taining the account verified is returned to the judge's 
chambers, and the chief clerk issues his certificate, statm^ 
the amount due firom the receiver and when he is to pay it 
m ; the certificate is filed, and is then forthwith to be acted 
upon : (53rd Order, October, 1852.) The course of pro- 
ceeding for paying in the money is tJie same as that already 
pointed out for paying in purchase money, viz., the 
solicitor of the receiver tekes an office copy of the certificate 
to the Accountant General's Office, where the usual direc- 
tion to pay in is obtained, and that is to be taken to the 
Bank, and tl&e money paid. The mode of compelling a 
receiver to bring in his account and pay in his balance is 
by application in chambers for an order that he do bring it 
in witnin four days or stand committed. 

If, when the certificate has been issued directing him to 
pay m his balance, he neglects to do so, the course is to 
apply in chambers for an order that he do so within a given 
tune ; and if, beins served personally with this order, he 
disobeys it, he may be proceeded against by the usual pro* 
oess of attachment and its consequences, of which I have 
ab%ady treated. 

If a receiver does not bring in his acccount, or does not 
pay in his balance pursuant to the chief clerk's certificate, 
his sureties become liable ; but they cannot be proceeded 
agamst until the receiver has been put in contempt, unless 
^e receiver has become bankrupt or insolvent. The sure- 
ties are proceeded against by petition, . or motion, on 
notice, for leave to put their recognizances in suit against 
them, and as the recognizances are now given to the Master 
of the Bolls or the senior Vice Chancellor, the order gives 
the party moving or petitioning liberty to use the name of 
the Master of the Bolls or the vice Chancellor, as the case 
may be, in order to put the recognizances m suit against 
the sureties. When a receiver has passed his final account, 
and piud in his balance, his recognizances are vacated in 
order to discharge his sureties. The order for this is ob- 
tained on a summons at chambers. The order must be 
regularly entered and drawn up, and when drawn up must 
be marked by the secretary of the Master of the Bolls, and is 
then enrolled in the Enrolment Office. 
P 2 
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II. The Master's Report and exceptions thereto, 

I shall not treat with any degree of detail of the mode of 
proceeding to obtain^ the direction of the court, either by 
way of overruling or in furtherance of a report made by the 
Master, where, in an old suit, the reference for accounts and 
inquiries has been to one of the Masters instead of to 
the judge in chambers, as proceedings before the Master are 
becoming rapidly exhausted in oM suits, and under the 
15 & 16 Vict. c. 80, will soon cease to be known in the 
)>ractice of the court. For the details, therefore, of their 
proceedings I must refer to the well-known works on the 
old practice of the Court of Chancery; but it will not 
be wholly useless shortly to point out what those pro- 
ceedings were, in order to show more clearly the distinction 
between them and the proceedings now taken upon the 
jndge^s certificate in chambers, which corresponds in effect 
and substance to the Master*s report under tne old practice. 

When the Master, being directed to make inquiries or to 
take accounts, had done so, he made his report referring 
to the states of facts brought before him, and to the 
evidence brought in in support of them, and he reported, in 
the form of a findinjif, those facts and circumstances which 
were the result of the evidence, and sometimes, by way of 
fact, the conclusions which he drew from all the matters 
before him. The Master^s finding or report was conclusive 
on the parties, at least as to all ladings of fiict, if not ob- 
jected to ; and, after being > duly confirmed, was acted upon 
by the court as conclusive on hearing the cause on furtner 
directions. If any partv was dissatisfied with the Master's 
report, he might brmg his objections to it before the court, 
by filins exceptions. As a foundation for the exceptions, 
it was, however, necessary, as a preliminary step, to carry 
in objections before the Master, before he had finally signed 
his report ; the objections and the exceptions wexe in reality 
exactly and literally the same, but the theory was that the 
Master would rehear the case, on which ne had already 
decided, upon the objections, so that he might, in &ct, vary 
his decision upon his draught report, before it was finally 
settled and si^ed ; but, in practice, the Master never, or veiy 
rarely, did m fact hear the case re-argued, and rardy, if 
ever, was attended "^on the objections, except as a mere 
matter of form. iJiQ objections were usually carried in 
pro forma only, and as a matter of course disallowed. They 
were, therefore, altogether a useless and superfluous pro- 
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ceedinff. As to the sabstanee of the exoeptionB, they might 
be to uie finding of the Master, either that upon the evidence 
before him it was wrong, or that he had admitted improper 
eyidence, or that he had rejected proper evidence ; out it 
was absolutely necessary that they should point out spedii- 
cally the parts of his finding objected to, and then they usually 
suggestea what in the yiew of the exceptant the Master 
ought to have found ; so far as the exceptions did not cover 
any part of the Master^s report, it remained conclusive. 
When the exceptions had been filed, they were set down to 
be heard (on a petition of course in the same manner as a 
cause), and were argued and disposed of in court. If the 
exceptions were altogether overruted, the effect was that 
the finding of the Master was established, and his report 
would then be confirmed as a matter of course, and the 
cause would l^en be set down to be heard on further direc- 
tions ; that is, to have those questions and matters decided 
bj the court, which could not be decided until the informa- 
tion fumisheid by the Master's answers to the inquiries sent 
to him had been procured. If any of the exceptions were 
allowed, the effect mjght be simply to adopt the proposition 
tendered by it ; but the court was frequently obliged, on 
allowing exceptions, to refer it back to the Master to make 
a further report. Now, the process is quite different ; the 
certificate made by the chief clerk is conclusive, if unob- 
jected to within eight days after it has been signed by the 
judge, as fully ass wa a Master^s report absolutely confirmed. 
If any party objects to it, his course is, when the chief clerk 
has made it, either to apply to the jud^ himself within 
(four) days to hear it himself personauy in chambers; 
and the judge will either so rehear it, or adjourn it, as an 
adjourned summons, to be heard in court, and the certificate 
then made by the judee will be conclusive, unless appealed 
from : if objected to, it must be before the Lords Justices. 
The appeal to the Lords Justices is made by motion on 
notice to discharge or vary the certificate; or, if the pudge 
has signed the certificate pro forma^ any party objecting to 
it may do so by taking out a summons oy way of appeal, 
within eight days firom such signing before the judge in cham- 
bers, to discharge or vary the certificate ; such summonses 
are almost always adjourned to the court. But, m either case, 
no formal objections or exceptions analogous to those in the 
Master's office are requisite; but the proceeding, whether in 
chambers or in court, is in the nature of a motion to vary 
or discharge the certificate, and any objections may be taken 
to it upon the materials on which it 4s founded, or which 
P 3 
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were brougbt into the judge's chamben, as nearly as may 
be in the same manner as under the ordinary practice of a 
motion to discharj^ any order of the court, capable of being 
discharged or vaned on motion. 

When the certificate is not objected to, or, haying been 
objected to, is finally settled by the judge or upon appeal, 
the cause is then ripe to be h«urd upon what is now termed 
further cannderation^ instead of fur^er cUreetiaru, and the 
cause must be set down asain to have those matters disposed 
of which arise upon the nets certifiM, or the conduoons 
decided upon the face of the certificate. 

The cause may, upon the expiration of the eight daya from 
the filing of the certificate, and within fourteen days firom 
that date, be set down on the written request of the solicitor 
of the party having the conduct of the decree, and, after the 
fourteen days, at the request of the solicitor of any party to 
the cause. The form of tne request is given in the Oitlers of 
March, 1853. 

The cause, when set down, is not put in the paper of 
causes for further consideration till ten days after the day 
on which it was set down ; and notice must be giiren to 
the parties in the cause of its being set down at least six 
days before it is marked in the cause book for further con- 
sideration. The form of that notice is given in the Orders of 
March, 1853. 

This notice should be served on the solictors of the 
parties and an affidavit of the service made and filed to be 
used in court, if necessar}", when the cause is called on, od 
further considerations, for the same reasons that have been 
pointed out in reference to the proof of having served 
subpoena to hear judgment, when the cause was set down 
to be originally heard. 

On the hearing of a cause on further consideration, the 
brief will consist, as regards all the parties, of the original 
brief held on the original hearing of the cause ; and, in ad- 
dition, of the certificate. The court will proceed only on the 
facts found by the certificate, as, formerly, it would proceed 
only as to mcts upon the Master^s report; that is, no 
evidence can be looked at to contradict or vary the fiicts 
certified by the certificate. But if on the face of the cer- 
tificate the facts found are not sufficient to enable the court to 
decide, it will direct further inquiries in chambers, and post- 
pone the further consideration. The hearing of the cause is 
conducted much in the same way as the original hearing: 
the plaintiff's leading counsel opens the case, and refers to 
so much of the original papers, of the original decree, and 
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of ihe oer^cate, as he thmks neoeflsaiy, and then argnee 
the questions of law arising thereon; he is followed by his 
jonior in the same course, and then the connsel of the defen* 
dants proceed in the order in which their clients stand upon 
the record ; and the plaintiflTs senior connsel replies. 

I have observed thatno evidence will be admitted on fhrther 
consideration, beyond the certificate itself. There is, how- 
ever, this exception, that under the 13 & 14 Vict. c. 35, 
proof may be made by affidavit that all proper parties are 
before the court, and of all such matters as are necessary to 
be proved for enabling the court to order payment of any 
moneys belongin);^ to any married woman, and of all such 
other matters not directly in issue in the cause as in the 
opinion of the court may safely and properly be so proved. 
It was not usual in general, under the old practice, to furnish 
counsel with the schedules to the Master^s report, nor is it 
the usual practice now to furnish them with the schedule or ao- 
oounts referred to in the certificate ; and in oases where the 
questions to be determined on further consideration are purely 
^nestions of law, as to which it is immaterial what aeduo- 
tions can be drawn from the figures, it is not necessary; but 
when, as in many cases, the questions are of mixed law and 
computation, the accounts referred to should always form 
part of counsel^s brief. The embarrassment produced on 
the hearing of a cause by these matters beine then for the 
first time placed, if it is requisite to refer to dem, in coun- 
sel's bands, is sometimes excessive and highly prejudicial to 
the interests of the parties. 

In some classes of cases the finding of the certificate, as 
was formerly the case with the Master's report, though in 
terms a finding; of facts, may in truth be a finding as to 
the whole question, and shut out further consideration of the 
qnestion of law. Thus, in the case of Gregory v. Smith (9 
Hare, p. 708), the testator gave his property subject to a lijfe 
estate to ^* the families of Gregory and Grear/' The original 
decree referred it, among other things, to the Master, to 
ascertidn who the testator intended by the families of Gregory 
and Grear, and the Master found that the testator had known 
certain persons of that name, and who were their descendants, 
and he found that the testator intended certain defendants 
by the description of Gregory and Grear. The court, with 
great difiiculty, permitted the next-of-kin to contend that 
Uie will was void for uncertainty, inclining strongly to hold 
that the Master's report was conclusive in favour of those 
persons, and that only questions of their rights infer se 
could be argued. In all such cases great care should be 
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taken by the solicitor of the parties interested to obtain the 
certificate to be so worded, as to submit plainly the questions 
of law to the court on the &ce of the certificate ; and, if they 
cannot succeed in procuring it to be so worded, to take the 
opinion of the judge upon it personally in due time, so as 
not to concluae him by the certificate at the hearing on 
further consideration. 

It is quite dear that when an original decree has been 
appealed from and varied by the court above, and then 
comes on, on further consideration, the further consideration 
is to be heard by the court below, before whom the cause 
originally was, and not by the Court of Appeal: (Flight v. 
Marriott^ 12 Jur. 487.) It is, indeed, strange that the point 
should ever have been doubted or misunderstood, bearing in 
mind that the principle of a variation of a decree on appeal 
is, that the Court of Appeal makes such decree as the court 
below ought to have made, and that, when so varied, it is the 
decree of the court below, and not of the Court of Appeal. 

A question of ereat moment frequently arises, on further 
consiaeration, with r^erence to the species of decree that 
may be made against executors and other persons in a 
fiduciary character ; and a regard to the rules on this subject 
is, therefore, very necessary to be had in settling the original 
decree. If the original decree directs simply an account of 
what has come to the hands of trustees, and does not go 
on to direct an inquiry as to what they miffht have received 
but for their wilful default, the court wiU not, on further 
consideration, charge them with, or* direct a further in- 

auiry as to, wilful d^ault. The court assumes, either 
iiat the point was not raised by the plaintiff on the original 
hearing, and therefore he has concluded himself firom 
raising it afterwards, or that it was raised and that the 
court disposed of it by refiisiug to direct the inquiry, and in 
effect, therefore, decided against so charging the defendants. 
But if the common account against executors or trustees has 
been directed by the original decree, although the certificate 
may not find them liable to interest on the balance in their 
hands, yet the court will, on further consideration, so 
decree aeainst them, if the certificate affords the materials, 
or will direct further accounts and inquiries, if necessary 
for the purpose ; the principle of this is, that if the com- 
mon decree for an account is properly taken, it must show 
what balances were in the hands of the trustees from time 
to time, and therefore the court will see that its decree is 
effectually carried out : (see on thb doctrine Jones v. Mor- 
raU, 2 Sim. N.S. 241.) 
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The general principle is, in fact, this : the court will not, 
on former consideration, do anything not intended and pro- 
Tided for by the original decree or the decree as yaried in 
chambera pursnant to the 20th Order of October, 1852 ; and 
ivill aasume that all thatthe parties desired to provide for waa 
duly provided for by the original decree. Therefore matters 
neither decided, nor put in train of inquiry, nor reserved by 
the original decree, will be treated as abandoned : (see Paa* 
iMUm V. Sherbarn^ 9 Beav. 424.) 

In general, only the parties to a cause can appear and be 
heard on further consiaeration, but to this there are excep* 
tions. In legatee suita, and other suits of that dass, for 
administering the estate of the testator, persons not 
parties to the suit having come in in cham(>ers to establish 
their daim, and bein^ affected by the certificate, may appear 
on farther consideration, to support their claims if contested, 
and will be in the same position as to costs as if they had 
been parties to the suit. 

It would be quite impossible, within the limits asdj^ned 
to a work of this character, to point out all the nunute 
directioiis and reservations for every concdvable state of 
things which may be requbite in a decree on fUrther con- 
sideration. Thus, for instance, if the decree is to divide afiiud 
in certain proportions, it will direct pajrment to those com- 
petent to receive and eive a discharge; but, if there are any 
of the parties entitled who are not so competent, care 
must be taken that the decree provides for carrying over 
their portions of the f\md to a separate account, entit^ ac- 
cordingly, with directions for investment, and accumulation 
or payment of the interest, as the case may require ; and 
then the parties at the proper time*will apply by petition to 
hare their funds paid out to them. So, if the decree is in 
favour of payment to married women, it directs payment to 
thdr husbands, if the sums are under two hundred pounds, 
and are not subject to any settlement; but if the^ are ex- 
ceeding that sum, or subject to a settlement, it directs that 
they shall be earned over to the account of such married 
women, subject to the farther order of the court ; and then, at 
any subsequent time, the married woman, if the fund is 
not settled, may, on a petition, have the fund dealt with, 
either by way of settlement, or by way of payment to her 
husband, on her bdng examined in court b^ the judge, as 
she may think fit, or in such cases, the mamed woman may 
appear, and be examined on the hearing on further con- 
sideration, and the court will decree accorainjrly. On an ap- 
plication, whether by petition or at the hearing on further 
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oonsideratioii, for payment to the husband of a manied, 
woBum of a sum not setSed and exceeding two hundred 
poondflf there must be an affidavit by the husband and 
wi&, that there is not, and never has been, any settlement, 
or agreement for a settlement, either before or since the 
maniage. The usual terms of the affidavit are, '^ that no 
settlement, provision or agreement whatsoever for a settlement 
on. our marriage, or in contemplation of our marriage, was, 
or has ever been, entered into by us, either .before or at the 
time of, or at any time subsequent to, our marriage.'* If there 
has been a settlement, but it does not affect the fund in ques- 
tion, it must verify that fiict. But the court, where there has 
been a settlement, never relies ezdusivelyon the affidavit, but 
casts it upon the counsel for the married woman to read the 
original settlement, and to state in open court that he has 
so done, and that the settlement does not, in his opinion, 
affect Uie fund in question ; and the practice is for the 
counsel, if he feels any doubt on the construction of the 
settlement, to read the passages in court on which he so 
feels doubt, and to submit them to the court. 

The examination of the married woman is conducted by 
her coming into court, and being privately questioned hj 
the lodge on the bench, or sometimes he requires her at- 
tendance in his private room ; and the order made should 
state the fact of her examination. As the examination is 
always strictly private, of course no one ever knows precisely 
what the nature of it is. But as very frequently misunder- 
standing take place, from the married woman being of 
course ignorant of legal language, and perhaps not being 
properly instructed, it may not be useless, to the young 
practitioner at least, to* state that, in general, the judge 
does not put any leading questions, but satisfies himself^ as 
well as he can, that the marriedwoman knows and understands 
her rights with relation to the fund, and puts it to her to say 
what she wishes to be done with it. She should be there- 
fore carefully informed, before she goes up, by her solicitor, 
and made to understand what her rights are, and informed 
how clearly to state her intentions.(^5 

(^) The writer was in coart when a married woman, petitioning to 
harp her fund paid to her husband, was examined, and the judge in- 
formed counsel that she wished to have the fund settled. She returned, 
after conference with her solicitor, and it appeared that she misunder- 
stood the term, and meant she wished to have the matter settled by pav- 
ment to her husband. Such a misunderstanding, trom want obvioosly 
of previous explanation, might have led to serious delay, as the judge 
might well -have hesitated to accept her explanation, at least for a time. 
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A decree made on further oonsideration mast be drawn 
op, passed, entered, and enrolled in the same nuinner as 
pointed oat in reference to a decree at the original hearing; 
and the same oonsequenoes depend on its being or not being 
80 dealt with with reference to enforcing it ; and it may be 
dealt with as to variation on motion, or on getting it set 
down to be spoken to on the minutes, in the same manner 
and to the same extent, but not further. When the decree 
on fiirther directions is complicated, it is not an unusual and 
it is a yery prudent course of practice, in order to avoid 
difficulties in drawing up and settling the minutes before the 
fiegistrar, to arrange that, when the court has decided what 
decree it will make, the cause shall stand over for a few 
dap, for minutes, prepared in writinff in detail, to be settled 
by the JQuior counsel on all sides, and then, on the day fixed, 
to take the decree in detail according to those minutes as 
finally corrected and settled by the judge in the preienee of 
aUparUei, 



ni. Appeals. 

I oome now to treat of appeals from decrees and orders, 
hut, first, of staying proceedmgs under a decree. 

In general, the court will not stay proceedings under a 
decree, and it is much easier to say under what circumstances 
it will not, than under what circumstances it will. 

The mere pendency of an appeal is not sufficient ffround, 
as the court will always assume its decree to be ri^t until 
the Court of Appeal has decided it to be wrong, and it will 
not, therefore, deprive the party claiming under it of the 
fruit of the decree. Irremediable danger that the execution 
of the decree may so operate upon the fund as to deprive the 
appeUant of it, should he be successful, will not always do ; 
thus, m King of Spain v. Machado (1 Myl. & E. 85), where 
the effect of the decree was to pay money into the hands of a 
foreigner about to leave the country, the court refused to 
stay execution of the decree pending an appeal ; see aliM> 
Sviste V. Lowther (2 Hare, p. 438), where the court 
^^c^ued to stay the execution or an order by which money 
would be paid into the hands of the defendant, a foreigner, 
although tne affidavits made a very strong case of probability 
that, if the order was carried into effiict, an appeal would 
be wholly fruitless. So in a recent case ( Wright v. Verwm 
Vice Chancellor Kindersley, not yet reported), where an 
application in the nature of a stay of execution, viz., an 
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application for areoeWer where real estate hadlMen declared 
to oelong to the plaintiff was made, the court would not listen, 
to the circumstance that a petition of appeal was lodged, ai a 
reason for depriving the plaintiff of the immediate fruit of 
execution of his decree. 

There are, indeed, some cases where execution of a decree 
has been stayed pending an appeal, as where a demurrer had 
been overruled by the Lord Chancellor, a stay of proceed- 
ings to enforce an answer was granted pending an appeal 
to the House of Lords, the party moving of course paying 
the costs of the motion, which would be, indeed, almost as 
of course, the rule being that any party coming to the court 
for an indulgence must pay the costs of obtainmg it. 

So in a case of Attarneif General v. Munro (12 Jur. 
318), the court stayed the execution of a decree, the effect 
of which would be to remove the minister of a church 
and deprive the defendants, who were trustees, of the Aiture 
management of the trust property. On the former case, 
and there are others of the same class, the observation 
is, that the decree was not a final decree, nor a decree 
deciding any rights ; but merely deciding that the defen- 
dant ought to answer, and consequently, if he answered, 
pending an appeal, the subject-matter of appeal was not 
as in WaUnim v. IngeJby^ and Lowiher y. tStdssey contin- 
gently, but absolutely gone; and upon the Attorney General 
v. Munroj though a stronger case, this observation occurs, 
that the contest was really between trustees and one portion 
of the cestuis que irtat, and was not whether A. or B. was the 
owner of property, but, in substance whether A. or B. should 
execute certain Unctions for C. and others; the injury, 
therefore, to the successful party by suspending his enjoy- 
ment of the decree, was trifling in comparison to the injury 
to the party against whom it was to be enforced, if he 
should turn out, on appeal, to be right. 

It will be gathered m>m the cases referred to, that there 
is no positive rule on the subject, but each case must, stand 
on its own particular merits. Thus much, however, by way 
of caution may be stated as the result of the authorities, and 
of acquaintance with the general course of practice of the 
court : — I. That the court leans strongly agamst suspending 
the execution of a decree ; II. That it may be induced to 
do so, where the decree or order has not positively decided 
a right of enjoyment, but has only given some sidvantage 
to one of the parties ; and. III. That it will be quite the 
exception for it to do so, when it has, by its decree or 
ord^, finally decided a contested right of enjoyment of 
property. 
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The course of proceeding to staj tbe execution of a decree 
or order is by motion on notice to all parties interested in 
the decree ; it must be made in the nrst instance to the 
judge who pronounced the decree: (46th Order of 1828.) 
But from him an appeal will lie to the Lords Justices, and to 
the House of Lords. If the motion is refused, it will be almost 
of course with costs. If granted, it is presumed the appli- 
cant will still pay the coste, on the ground of his asking au 
exceptional indiugence. But it is possible that the costs may 
be made coets in the cause, on the principle laid down in 
Steveiu y. Keating (1 Macn. & Gord. 659), inasmuch as, if the 
appeal should be successful, the result would be that the 
decree ought neyer to have been made, and therefore Chat 
the i^peUant was right in seeking to stay its execution. 

An appeal lies m>m a decree or decretal order, as we 
have already had occasion more than once to describe, to 
the Lords Justices, if the decree has not been enrolled ; but 
if it has been enrolled, then, as the decree is the decree of 
the Lord Chancellor, the only appeal is direct to the 
House of Lords, or it may be re-heard by the same judge 
who decided it. 

I have stated the appeal as to the Lords Justices, because 
that is the usual course. .The structure of the Oourt of Ap- 
peal is this : The Lord Chancellor and the Lords Justices 
form together but one Court of Appeal : (14 & 15 Vict. c. 83, 
ss. 1 and 11.) But either the Lora Chancellor sitting alone, 
or the Lords Justices sitting together, may exercise the full 
power of the court as a Court of Appeal, and in practice 
the appeal b always to the Lords Justices, and is set down 
before them, unless otherwise ordered. If parties desire 
their appeal to be heard by the Lord Chancellor or by the 
full court, they must apply to the Lords Justices for per- 
missioD to apply to the Lord ChanceUor, and being provided 
with their assent, they apply to the Lord Chancellor to hear 
it alone, or in full court, as the case may be. But a special 
case must be made to induce the Lord Chancellor to allow 
the case to be taken out of its regular course of being heard 
bj the Lords Justices. 

The Master of the Rolls, or a Vice Chancellor, may re- 
hear his own decree, but < annot re-hear a decree pronounced 
by either of the others oi' those judges. But as to orders o^' 
course made on petition or motion of course, made by any of 
the judges including the Lord Chancellor, an^ one of the 
judges of the court may re -hear, and vary or discharge such 
an order. In such cases, the application should be made to 
.the judge to whom special apphcations in the same cause or 
[CH.] Q 
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matter are made : (26th Order, November, 1850) Before 
a cause can be heard on re-hearing or on appeal, the decree 
must be drawn up. A decree in minutes only cannot be 
appealed from. 

To procure a re-hearing or appeal, a petition of re-hearing 
or appeal must be prepu^, and signed by two counsel ; 
usually they are the counsel who have conducted the case 
below ; the junior prepares the drauffbt, and signs it, and it 
is then laid before the senior counsel, who peruses and ogns 
it. But it is not absolut^y necessary that either of the 
counsel should be the same who have appeared bdow, mx 
need either of them be within the bar. 

A petition of appeal is now very shcnrt : it recites merely 
that by a decree dated ( ) made by (the judge below) 

it was decreed (stating the decree), and then it states that 
the petitioner feels himself aggrieved by the decree, if he 
appeals from the whole of it, or by so much of the decree as 
he appeals from (referring to it), and prays that the court 
will be pleased to reverse or vary the decree, as the case 
may be. The counsel sien a statement, at the foot of the 
draught, that thev conceive it to be a proper case to be 
heard (or re-heard), as the case may be. 

Some doubt seems to exist at the bar, as to the duty of 
counsel on signing a petition of appeal, when they are 
clearly or even strongly of opinion that an appeal cannot be 
sustained; and I have heard of cases where, under that feel- 
ing, counsel have refused to sign. I have taken some pains 
to inform myself of the strict practice, by consulting gentle- 
men of great eminence and experience, and I beneve the 
rule is that counsel, if properly instructed, are bound to 
draw and to sign a petition of appeal, however much they may 
believe the appellant has no case, or doubt or disapprove 
of the righteousness of his case, of which the Court of 
Appeal only is to be the judge; and that they are only at 
liberty to refuse to sign a petition of appeal, if they are of 
opinion that the nature of the case is such that it is a scandal 
to the court. 

An appeal must be set down for hearing, and due notice 
thereof given to the parties interested, within five years 
from the date of the decree (Ist Order, August, 1852), 
imless the court enlarges the time. 

The petition is oopied on paper and left with the secretary 
of the Lord Chancellor, wno answers it by directing the 
appeal to be set down on the petitioner subscribing the 
petition, and consenting to pay such costs as the court shall 
think fit to order, in respect of any proceedings sinee the 
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decree, and on d^ositing twenty pounds with the Registrar. 
Hie deposit should be made within a week after the petition 
has been answered. 

The order to set the appeal down is passed and entered, 
and a copy of it served on the respondent or respondents. 
As to the persons who should be served, all parties who are 
interested m the deeree, or the portion of it appealed irom, 
should be served. 

The respondent procures for himself a copy of the petition 
of appeal from the Registrar's Office. The appeal is set 
down in its regular course by the Registrar, and comes on to 
be heard in its turn. 

The briefi on appeal are exact repetitions of the brieft 
ddivered on the hearing of the decree appealed from, or of 
80 much of those briefs, if the appeal is only partial, as 
relates to the part appealed from, and also of a copy of the 
petition of appeal. 

If the appeal is from the whole decree, the plaintiff's 
coiinsei b^in as they did in the court below ; but if the 
appeal is only from part of the decree, the appellant begins. 

Only the appdlant's counsel can be heara in support of 
the afi^ieal; but the counsel of all the parties interested in 
soppoiting the decree may be heard. 

It seems scarcely necessary to say, that, as at the hearing 
of the cause in the court below, the appellant's solicitor 
should have in oourt an affidavit of service on the respon- 
dents of the order to set down the appeal ; and that, in like 
manner, the respondents' solicitors should take care to be 
inmished with affidavits of their having been served. 

An appellant appealing only from a part of a decree is 
confinea in the first instance to the matter against which he 
ku ^pealed ; that is, so much of the deeree as he has not 
appeated against he is bound by. But with the respondent 
it IS difierent : he may re-open the whole case if the thinks 
fit, and convert it into a re-nearine of the whole decree Of 
eoorse, then the appellant has the same liberty, and the 
court will then vary the decree, if it sees ground Air so doing, 
wbxi the variations sought by the appellant. 

It is needless to observe that it must be an unusual case 
in which such a course is prudent for a respondent ; as, in 
additioQ to the danger that the Court of Appeal may take 
from him the whole or a part of the decree which he had in 
the oouit below ; if he fads to induce ihe court to vary the 
part of the decree unapijealed from in his favour, then as the 
court treats it as a re-hearing of the whole case, it will 
sometimes make him pay costs ; whereas, the general rule 
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of the court as to costs on appeal is, that though the court 
may allow the appeal, and make a different order as to costs 
below from that made hj the court below, it will not make 
the respondent in possession of the decree pay any costs of 
the appeal* 

As an appeal is considered as in the nature of a re-hearing, 
it follows that the parties are in the same situation, as to the 
evidence, as they would be if the court were hearing the 
case, or so mudi of it as is the subject of appeal, for the 
first time. Consequently each party uses as much or as 
little of the evidence taken in the cause as he thinks fit, 
at least so far as he might have done at the hearing below. 
Evidence, read below, is not therefore made evidence on 
appeal, if it is not then read or put in as read ; and on the othar 
hand, evidence not read below may be read <hi the appeal ; 
but no new evidence taken since the decree can be read, 
except such affidavits as fall within the 13 & 14 Tict. c. 35, 
which may be read : (Fowler v. Reynold 3 Macn. & Gord. 
500,) And the Court of Appeal has the same power which 
the court below had of examining parties and witnesses 
orally, if it thinks fit, whether they were examined below or 
not : (see the 15 & 16 Vict. c. 86, and Hope v. TkrdfaH, 
23 L. J. 631.) 

Appeals from orders made on motion by the Master of 
the Bolls, or one of the Vice Chancellors, to the Court of 
Appeal, do not require a petition of appeal. They are 
made on notice of motion in the same manner as an original 
notice of motion, and served in the same manner two clear 
days before the day for which the notice is given. The 
notice of motion is signed by the solicitor of the appellant, 
and addressed to the solicitors of the parties entitled to be 
respondents. It is usually drawn by the solicitor, but is 
sometimes settled by counsel. A fee to counsel for settling 
a notice of motion is not as of course allowed, but may be. 
and sometimes is, allowed in the taxation of costs. The motion 
must be heard on the same evidence as the motion in the 
court below, if it is to be treated strictly as an appeal motion ; 
but either party may introduce new evidence, if he thhiks fit 
to convert the appeal motion into a new motion in the nature 
of an original motion. The difference is this: on an appeal 
motion proper, the Court of Appeal will only deal with the 
order of the court below as to those portions against which the 
appeal is, and will treat the other parts of the order as not ap- 
pealed from, and conclusive ; but if it is converted into a new 
motion, then the court will deal with the whole case, and 
make such order on the whole, as it thinks fit. 
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Li die Court of Appeal, motions are not heard, as in the 
court beLow, aooording to the aeniority of the oounsel 
mfmag, but a paper of appeal modoni is made by the 
Registrar, and the appeal motu>ns are heard in thdr tnm in 
tlie paper. 

An appeal from a decree or order, nude on a motion ibr a 
decree, is dso made bj motion and not bv petition of ap* 
peal, and it follows^ as to the preparatkia of the notice and its 
service, the practice on ordinary appeal motions. But as the 
beffiBg of a motion for decree is held to be the hearing of 
a canse, so the appeal motion is dealt witii in some respects 
as aa appeal £rom a decree in a cause, and such motions are 
pat into tk» paper of cause appeals. 

I hare airendy observed lAat, on motions before the 
Master of the Bolls or the Vice Chancellor, oral evidenoe 
cannot be takon on the hearing of the motion in court, 
except by consent ; and the same rule preTails as to ordi- 
■ary moUons in the Appeal Court. But I Apprehend, on an 
appeal motion against a decree made, or n motiom/or decree, 
it vonld be oCfaerwise, that not being strictly a motion, but 
aa ^peal firom the hearing of a cause. 

An appeal lies also from any order made by the Master 
in any matter arising under the Winding-up Acts ; and 
sack mpeals are also conducted by way of motion on notice 
to discnaige or vary the order made by the Master. The 
practice is nbo the same upon them as upon other appeal 
■lotions. The evidence consists of the evidence by affidavit, 
or liy oral depoaitioB, and the documentary matter made 
endence in the Master's Office. Appeal motions from the 
Master are made to that branch of the court from which 
tlie Winding-up Order emanated; and they must be 
made, tiiat is, notice of motion by way of appeal must be 
given, within fourteen days from the aate of the Master^s 
order being signed. And if the party is dissatisfied with 
tke derision of the Master of the RoUs or one of the Vice 
Cliancellora, and detires to appeal to the Lords Justices, 
Dodee of motion of such appeu must be given within three 
veeb from tiie date of the order being made. 

A notice of motion for appeal m>m an order of the 
Master in a winding-up matter usually recites the order 
made by the Master, and then goes on to state that the 
cottrt wOl be moved (on or before, &c. in the usual form), to 
vary or discharge the said order, if the whole is appealed 
from, or so mudi of the order as the appellant is dissatisfied 
with, if his appeal is partial. 

The certificate of the judge, made on hearing in chambers,, 
Q3 
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or made pro farmd in chambers and afterwards affirmed m 
court, is also appealed from to the Lords Justices by motion, 
without any petition of appeal. 1£ the Court of Appeal 
aflirms the certificate, it is then proceeded upon to the 
bearing of the cause, in the same manner as if it had not 
been objected to. If the Court of Appeal varies it so that 
it does not require further inquiries, it will be proceeded 
upon in the same manner. If the variation is such as to 
require further inquiries, the matter must go back into 
chambers, and a further certificate, consistent with the 
decision of the Court of Appeal, must be made. 

Appeals from orders made on petitions, are treated in the 
same way, as to the initiation of the proceedings, as appeals 
from decrees in a cause ; they must be made on a petition 
of appeal, which recites the order only and prays that it 
may be discharged or varied wholly or in part, as the ap- 
pellant requires ; and the petiticm of appeal is signed like a 
petition of appeal from a decree, only it is signed by one 
counsel and the petitioner's solicitor. The briefs consbt of 
the same matter as the briefs in the court below, with the 
addition of a copy of the petition of appeal. 



Appeal to the House of Lords. 

Generally, an appeal lies to the House of Lords from any 
decree, or from any interlocutory order of the Court of 
Chancery, as to a decree, as already mentioned, upon its being 
enrolled; but it will not lie for costs alone, nor against 
decrees or orders taken by consent. But it must not be 
understood that the House of Lords will never deal with 
the costs below. 

If an appeal is brought on the merits, and not on colour- 
able pounds of appeal, for the purpose of re-hearing the 
question of costs, the House will not treat that as an appal 
U}V costs, but will even, in affirming the ludgment below, 
consider the question of costs ; and when there is hardship 
on the appellant, reverse so much of the judgment below as 
gave costs against him : (Inglis v. Mansfield^ 3 CI. & Fin. 
362.) 

A petition of appeal to the House of Lords from any court 
of equity must be presented within fourteen days from the 
first day of every session or meeting of Parliament after a 
recess, unless upon a decree made while Parliament is 
actually sitting, in which case the party may present his 
petition of appeal within fourteen days afber the decree is 
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made and entered : (102nd of the Standmg Orders, formerly 

By tibe 103rd Order (formerly 118) no petition of appeal 
can be received after two years from the signing and enroll- 
ing of the decree, and the end of fourteen days, to be counted 
irom the first day of the session or meeting of Parliament 
next ensuing the said two years. Unless the person entitled 
to the appeal is under twenty-one« or covert, or turn eompoB 
mentis^ or imprisoned, or out of Great Britain and Ireland, 
m which case he may bring his appeal within two years after 
the disability has ceased, and fourteen days firom the oom<* 
fflencement of the session next ensuing the two years; but in 
no case is a longer time than five years from the date of the 
decree, on account of mere absence^ to be allowed. 

But the House of Lords will, under circumstances, give 
leave to appeal, though the time prescribed by the 102nd 
Order has elapsed, on a petition signed by the appellant, 
if he is within reach, or his solicitor or agent, if he is not 
accessible. Several cases of this kind are mentioned by 
Mr. McQueen in his treatise on the Appellate Jurisdiction 
of the House of Lords, p. 100, et seq, ; but with the ezcep<* 
tion of Patterson v. Patterson^ 16 Dec 1778, in which mere 
ignorance by the Scottish agent of the standing orders was 
allowed as an excuse, they are all cases of almost unavoid- 
able impediment ; and not such as to afford any ground for 
anticipating that, excep^t under very unusual circumstances, 
the House would give time for an appeal firom the English 
Court of Chwicery. 

Before presenting a petition of appeal, the party appealing 
most give notice to the agent of the intended respondents 
of the time when such petition of appeal is intended to be 
presented, and the day on which such notice was given 
or caused to be given, must be indorsed by the agent or 
as^nts for the petitioner on the back of the appeal : (107tb 

The petition of appeal is prepared by counsel. It is ad- 
dressed to ^^ The Right Honourable the Lords Spiritual and 
Temporal, in Parliament assembled.^^ It is entitled the 
humble petition and appeal of A. B., with his description 
and address. It states the institution of and proceedings in 
the cause ; that the petitioner is advised that the decree is 
erroneous, &c., and it pra^ that it may be reversed, varied, 
or altered ; and that an order may be issued requiring the 
respondent or respondents to put in an answer to the peti- 
tion, and that service of the order made on the i*espondent*s 
solicitor may be good service. The petition must be signed 
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by two counsel, who must be tlie counsel who were of 
counsel below, or who are to attend as counsel at the bar 
of the House on the appeal, and the counsel certify that 
in their judgment there is reasonable cause to appeal: 
(105, formeiTj 58.) 

The pedtion of mpeal is engrossed on parchment and 
deliyered at the Parliament Office, and the officers of that 
office will put it in train to be presented, and to obtain the 
order requiring the respondents to answer. 

The order must be served upon the solicitor of the re- 
spondent, and the appellant should be provided with an 
affidavit of the service. Within eight days after the appeal 
has been recdved (that is, after the House has received it) 
and an order made upon it, the appellant must give security 
to the Clerk of the Parliament, by recognizances to the Crown 
for four hundred pounds, by way of security for costs. 

A petition of appeal may be amended. For that purpose 
a petition must be presented to the House, stating what is 
the error in the appeal petition, and praying leave to amend 
it. Two clear days* notice of presenting the petition must 
be siven to the respondent. 

A petition of appeal may be met, either by answer or by 
prdiminary objections. If the respondent is advised that 
the appeal is irregular, he does not answer it, but presents 
a petition to the House on two days' notice to the appellant 
to dismiss the appeal. That petition will be referred to the 
appeal committee, who decide on the matter, and either 
dismiss the appeal, or dismiss the petition ; or in some cases 
report to the House, and tiie House then hears the case 
argued by one counsel on each side. 

Any objections which are not to the regularity, and there- 
fore to the dismissal, of the appeal, but to its completeness, 
OS objections for want of parties, or the omission of some- 
thing material to the decision of the case, should be taken 
by way of petition to the House, praying that the appellant 
may be ordered to amend the respondent's copy. And 
these should be taken before putting in an answer, as it 
cannot be at all confidently anticipated that the Hoose 
will, at the hearing, allow objections to be taken which 
might have been, and have not been taken before answering. 

The petition being served, the respondent, if making no 
preliminary objections, answers it. The answer is usually 
merely formal : it admits the decree and proceeding, but 
refers to them for their predse contents, and submits that 
the decree is right and ought to be affirmed. This answer 
is engrossed on parchment, signed by the respondents' 
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solicitors, and deliyered to the Clerk of the Parliament 
Office. 

When the respondent puts in his answer within the time 
limited bj the order, either, party may moye, by leaving at 
the Parliament Office a motion paper, to have the cause set 
down to be heard. 

If the respondent does not duly answer, the appellant 
moTes, by delivering a motion paper at the Parliament 
Office, upon affidavit of service of the order, that a 
peremptory day shall be fixed for his putting in his answer 
without any further notice to the respondent, and a 
peremptory order is thereupon made : (Order 109, formerly 
106.) 

If the respondent does not comply with this order, the 
course .is, not to make any application in the nature of an 
application for contempt, but to apply by a motion paper 
alleging the peremptory order, and that the respondent 
has not complied with it, to have the cause heard ex parte^ 
and such order will be made as of course. 

When matters have proceeded thus far, each party pro* 
ceeds to prepare his prmted case. The case should contain 
a succinct statement of the proceedings below, and of all the 
facts on which the party preparinff it relies and intends to 
prove. The best guide to drawmg the case is in fact to 
ooDceive oneself making the statement of the matter and 
&cts, at the bar of the House, which would precede argu« 
ment on the questions of law. The evidence mtended to be 
relied upon is printed in extenso^ and document-s proved are 
referred to in an appendix to the case. The case always 
0(Micludes with the reasons for the appeal, which should 
exhibit succinctly the points on which tne party relies. The 
case is to be signed by one or more of the counsel who 
attended at the hearing of the cause below, or who shall be 
of counsel nt the hearing before the House : (114th Order, 
foraierly 69.) 

The printed case must be delivered to the Clerk of the 
Parliament or clerk assistant, at least four days before the 
hearing. It is usual to print five hundred copies, fifty of 
which are left with the clerk of the tables, and three hundred 
and fifty for the door keepers, and one hundred are kept for 
the use of the counsel, solicitors, and parties, and for ex- 
change with the other side, it being usual for each partjy 
to. deliver to the other a certain number, agreed upon, of his 
own printed case. 

Also, the House permits, and it is usual, in order to save 
expensey for the appellant and respondent to prepare, a 
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joint appendix. With regard to the evidence, it is a settled 
rule that no evidence can be brought before the House, on 
appeal, but that which was read or entered as read in the 
oourt below ; nor can any evidence read below be objected 
to, unless the admission of that evidence is one of the 
grounds of appeal. But if new evidence is discovered since 
me hearing of the cause below, the House will sometimes 
remit the cause back, to give the party the opportunity of 
introducing tJiat evidence, and the court below will be 
directed to hear the evidence. 

When the cause is brought on to be heard, the course is 
this : — ^The appellant^s leading counsel begins, and states 
and argues on the case ; his junior then reads the evidence 
and argues ; then the respondent's counsel do the same ; 
and the appellant's leading counsel replies. This is par- 
saant to the 127th Order (formerly 56), and by it, therefore, 
and in practice, no more than two counsel are ever heard 
b^ the House, unless, indeed, on the same side there are 
distinct, and to some extent opposed, interests, and then the 
House will sometimes, on special application, allow more 
than two counsel to be heard on the same side. But either 
party may instruct more than two counsel to appear, and 
they may consult with and assist those who ars^ne. 

Both parties may be dissatisfied with the judgment of the 
court below ; in that case the respondent to the appeal first 
lodged may present a cross-appeal. A cross-appeal must 
be presented within a fortnight after the answer put in to 
the original appeal, otherwise it will not be received : (104th 
Order, formerly 127.) 

As a eross-apf>eai is in fact nothing more than an appeal, 
it differs from it in its prosecution in no material particular. 
It should be headed, however, in terms as a cross-appeal, 
and when there are appeal and cross-appeal, the two are 
heard as one cause. 

With regard to the costs of appeals to the House of 
Lords, the 138th Order (formerly 215), provides that in all 
cases in which the House shall make any order for the pay- 
ment of costs by any party or parties in any appeal or writ 
of error, without specifying the amount, the Clerk of the 
Parliament or cl^k assistant shall, upon the application of 
either party proceed to, the taxation of such costs, in 
such manner as is directed by an act passed in the 7 & ^ 
Geo. 4, entitled *^ An act to establish a Taxation of Costs on 
private Bills in the House of Lords," and shall give a cer- 
tificate thereof expressing the amount of such costs ; and 
that the same fees shall be demanded from and paid by toe 
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party i^lyiog for such taxation, for or in respect thereof, 
as are now or shall be fixed by any resolution of the House 
concerning fees made or passed in pumuance of the said 
act or in relation thereto. The clerK may either add or 
deduct the whole of such fees at the foot oi his certificate ; 
and the amount in money certified by him, after such addition 
or deduction, shall be the sum to be demanded or paid, under 
or by virtue of the order for costs. With regard to the 
coarse of the House about costs, it is generaUy this : It 
neyer gives the costs of an appeal to the appellant ; but it 
will deal with the costs below as shown in the case cited aate^ 
p. 174. If a respondent does not answer, he will have 
no costs, even though he be successful. But if he has con- 
dacted his case regularly, he will usually have his costs. 

The costs of interlocutory applications are in the discre- 
tion of the House, and no rule can be laid down about 
them.(*) 

Of Special Cases 

There is a certain class of cases which are conveniently 
brought before the court for decision, by special case, under 
the provisions of the 13 & 14 Vict. c. 35, conmionly known 
by the name of ^^ Sir George Turner's Act.*' 

By that act, persons interested or claiming to be interested 
in any question cognisable in the Court of Chancery, as to 
the construction of anj act of Parliament, will, deed, or 
other instrument in wndng, or any article, dause, matter, 
or thing therein contained, or as to the title or evidence of 
title to any real or personid estate, contracted to be sold or 
otherwise dealt with, or as to the parties to, or the form of 
an^ deed or instrument for carrying any such contract into 
efltect, or as to any other matters /aiUng tnthm the orwnud 
jvisdietUm qftks court as a cmui of eqttHy^ or made subject 
to the jurisdiction or authority of the court by any statute 
not b^ng one of the statutes relating to bankrupts, and 
mcloding amon? such persons all lunatics, married women, 
and infants, in &e manner and under the restrictions con« 
tained in the act, may concur in stating such question 
in the form of a special case for the opinion of the court, 
and it shall be also lawful for all executors, administrators, 
and trustees to concur in such case : (sect. 1 of the act.) 



(0 Th« ordera above sited, are quoted firam the Standing Orders 
published in 1849 by ihe Queen's Pnuters. 
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When there are but few parties, afid those sui juris, 
and the facts are not complicated, there is no &;reat difficulty 
in working a special case. But where the facts are com- 
plicated, or the parties numerous, and particularly when 
any of them are under disability, the course of proceeding 
presents many difficulties. It must be clearly understooa 
also, before selecting this course of proceeding, that the 
decision of the court in a special case is only binding as 
between the parties to the same extent ^^ ^ such a de- 
claration would have been if contained in a decree made 
in a suit between the same parties instituted by bill." It 
is therefore wholly inapplicable, and may occasion much 
delay and expense if it is attempted to be resorted to in 
a case in which material parties, the discussion of whose 
interests may affisct not only the rights of the parties to 
the special case, as between them and the persons not 
parties, but the rights of the parties to the special case 
inter se. An instance of this occurs in the case of Evans t. 
SaunderSy and Evans y. Evans^ 2 Drew. 415 and 654. In 
that case, the facts raised the question of the destruction 
or exhausdon of a power. It came on originally as a 
special case between the devisees of the will of Ann £vaii8, 
and a purchaser under the devise, and a defendant who 
claimed as tenant in tail. The case was elaborately argued, 
and judgment given against the valid execution of the 
power. It af^rwards appeared that there was a suit 
of Evans v. Evans, involving the rights of other parties 
in the same question, who were not made parties to the 
special case, and the court was compelled to hear the whole 
matter over again. 

Special cases are entitled as in a cause between some or 
one of the parties interested, or claiming to be interested, as 
plaintiffs or plaintiff, and the others or other of them as 
defendants or defendant In the title, lunatics and infant^ 
must be described as such, and their committees, guardians 
or special guardians must be named, and if a married woman 
is named as a plaintifi*, and her husband as a defendant, a 
next friend of the married woman must be named in the 
title. 

The special case must concisely state such facts and 
documents as may be necessary to enable the coart to 
decide the question ; and if only parts of, or the substance 
of, documents are there stated, at the hearing the parties 
may refer to the whole document ; and the court may draw 
from the &cts and documents any inference which it might 
have drawn from them if proved in a cause. 
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It mnst state how the gaardian or fpeoud guardian of a 
hmatio was constitated ; and if a married woman partj to it 
claims any interest distinct from her husband, it most state 
that she concors in the case in her own right. 

As special cases are not yerj frequent, and I am not 
aware of forms of them being printed in anj work on 
pactice, it will be convenient to the practitioner here to 
msert afi>rm. 

Between A. B., 0. B., andE. F., plaiatiils, 

and 

G. H., and I. K., defendants. 

By eertain indentnrei of leaie and release dated the , the 

rdeeee beinff between (ttato piMrtiea), after reeiting {wuert the mate- 
rial reeitalt) it was witneeaed tnat (X.) granted and released to 
(the donee and paroeb.) 

T%enJ6Uow9 the tame kind ofstatememi of other material iieedi^ 
thowinff haw Z. dealt from time to time wtM the land, 

X. B»de his last will and testament in writing, dated, and which 
was, &C. And by the said will the said X. {atate the devtse giving 
the land to the jdainiiffe in trust for tale.) 

X departed this lifelm or aboat, Ac, without haring altered or 
RTokedf &c. 

The said (plaintiffs) accepted the said tnists, &c The plaintiffs did, 
on the death of X., enter in the possession or receipt, &c. {and then 
itate the tale to the defendant^ 1, K) 

Then ttate the pedigree of G. H., thawing how he claims to be 
tenant in tail of the iand^ and allege ite descent upon him as such 
tenant m tail, 

Q. H. is liTing and is a defendant, and he contends that he is 
entitled {staU how,) 

The plaintiffs as sach deyisees in trnst as aforesaid, submit (stating 
the grounds of their title.) 

Thequestions submitted for the opinion of the court are as follows : — 

1. whether— The questions on which the parties desire the opinion 
of the court are stated m numberodparagraphSy if there are several 
piestions, (') 

The special case must be signed, and is therefore 
always dirawn by counsel. It must be signed by counsel 
for all parties ; it is, therefore, usually drawn by counsel for 
the plamtifb, and settied by counsel for the defendants. It 
is engrossed, and is to be filed in the same manner as bills 
are filed ; and the defendants may appear thereto in the same 
manner as defendants appear to bills. The plaintiff takes an 
office copy, but the defendants cannot be required to do so. 

Bf a mnatic is interested, his committee may, on being 
authorized by the Lord Chancellor, but not without, concur 
in the case in his own name, and in the name of the lunatic, 
and on his behalf. 

(I) See also Groom y. Booths 1 Drew. 548. 
[CH.] B 



182 NEW BQmTT PRACTICE. 

Where husband and wife are interested in the same right, 
the husband may concur in his own name, and in the name 
of his wife ; if the married woman has a distinct interest, 
she may concur in her own right, provided her husband also 
concurs. 

If an infant is interested, his guardian may concur in the 
name and on behalf of the infant, unless he has an interest 
adverse to that of the in&nt. 

If a lunatic not so found by inquisition is interested, or 
if an infant is interested, any person may, on behalf of the 
lunatic or infant, apply by motion or petition to appoint a 
fit person to be special guardian to the lunatic or infant, 
ana the court will thereupon make such order appointing 
such person, who may then concur on behalf of the lunatic 
or infant. The person tendered must be shown by affidavits 
to be fit, and to have no adverse interest. This order is 
obtainable without notice to any other persons, unless the 
court shall reauire notice to be ^ven to any person. 

If a special guardian to an mfant w appointed without 
notice to the regular guardian of the infant, the court may, 
on the application of the regular guardian, by motion or 
petition, discharge the special guardian, and may appoint 
some other person to be special guardian. 

When a special case nas been filed and the defendants 
have appeared, the parties to it are subject to the jurisdic- 
tion of the court, as if a biU had been fded and appearances 
had been entered by the same parties ; and all the parties 
except married women, infants, and lunatics, are at once 
bound by the statements made in the case. But married 
women, infants, and lunatics are not bound by such state- 
ments till the court has given leav^ to set down the case. 

Accordingly, when married women, infants, or lunatics 
are parties, a motion must be made for leave to set down 
the case, and of such motion notice must be given to every 
executor, administrator, trustee or party in whom anj pro- 
perty in question is vested for the married woman, infant, 
or lunatic ; and if the motion is not by the married woman, 
infiiut, or lunatic, but by some other person, notice of the 
motion must also be given to the married woman and her 
husband, or the infant, or to the lunatic and his committee. 

If the statements in the case affect (as they of course 
generally must), the interest of a married woman, lunatic, 
or infant party, the motion must be supported by affidavits 
verifying those facts ; otherwise the court will refuse to let 
the case be set down, but it may, if not satisfied of the truth 
of the statement, refer the matter for inquiry to the Master. 
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The eoane would now be to direct inquiries in cbamben, 
ud OQ the chief clerk's certificate ogned by the jadg^ the 
jad^ would, on a further motion made on the certificate, 
It his discretion, give or refuse leare to set the cause down. 

If none of the parties are under disability, the special 
case may, when the defendants have appearedi be set down 
for hearuur, upon the record and writ clerk's certificate that 
it is m a & state to be heard, and upon subpoena to hear 
jsdgment bdng issued and served, as they would be for 
heaffiiig a cause. 

When the special case is brought on to be heard, the 
ooone is for the counsel for the plaintiff to be heard first ; 
then the counsel for the defendants in the order in which 
they appear on the special case, and then for the pluntiff 's 
oooDsel to reply. Tne briefs will consist of the special case 
and any documents referred to but not set out, and nothing 
more, except such observations as the solicitor thinks fit to 
append, in the same manner as with briefs on the hearing 
of a cause. 

What the oourt will do on hearing a special case is this: 
It wifl, bv its decree, dedare its opinion upon the questions 
tabmitted to it, and upon the rights of the parties ; but it 
wiQ not proceed to acuninister relief: (14th clause.) 

By the same clause it is empowered, if it thinks fit, to 
ae&d a case for the opinion of a court of law upon any of 
the questions. 

But by the 16th clause of the 15 & 16 Vict c. 86, the 
judges of the Court of Chancery are deprived of the power 
of sending, in any eaiue or matter^ cases for the opinion of a 
oourt of kw, and are to decide the le^ question, if any, 
^lemselves. But they may be assisted m that new jurisdic- 
tion, under the 14 & 15 Vict. o. 83, s. 8, by which they are 
authorized to sit with the assistance of a judge of the com- 
mon kw, if such judge shall find it convenient to attend. (>) 

Now, Sir G. Turner's Act empowers the judge, on the hear- 
ing of a special case, to send a case as above pointed out for 
the opinion of a court of law. But, having regard to the lan- 

0) Before that act, the Lord Chancellor bad always power to rit 
vith the aseistanoe of a judge of the common law, and frequently ez- 
vnaed it Since the act, both the Lord Chancellor, and the Lord 
Chucellor with the Lords Justices, and the Lords Justices without the 
Urd Chancellor, have acted under It, and sat with the assiBtance of a 
jadge of the common law. But I am not aware of any instance in 
which the Master of the Bolls or a Vice Chancellor has done so ; and 
eases hare occurred in which a Vice Chancellor has been pressed to call 
in the assiatanoo of a common law judge, and has declined to do so. 
b2 
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gnage of the 6l8t clause of the 15 & 16 yict.c. 86, itissab- 
mitted that the power ^lyen hj Sir G. Tumer^s Act la taken 
away, and that on hearmg a special case, which is osoalljr 
treated as a cause, and if it is not a cause, is dearlj a 
matter, the court must decide itself any legal question, 
with or without the assistance of a judge of the courts of 
common law. 

The court also, if it is of opinion that the questions nosed 
by the special case or any of them cannot properly be decided 
in the case, may refuse to decide them : (s. 14 of the act.) In 
this, the procedure on the special case differs from that in a 
suit, on which the court must decide the questions regularly 
presented to it. 

By the 15th section of Sir G. Tumer^s Act, every execu- 
tor, administrator, or trustee, or othe^ person making any 
payment, or doing any act in conformity with the d^lara- 
tion contained in any decree made upon a special case,, is in 
all respects as fully and effectually protected and indemnified 
by such declaration, as if such payment had been made, or 
act done, under or in pursuance of the express order of the 
court, made in a suit between the same parties instituted by 
"bill, save only as to claims or rights of any person in respect 
to matters not determined by the declaration. But the 
court has no power to bind the rights of the parties as on a 
bill or chum. It has only power to decide questions of 
doubtful construction, and theraore, there heing a question 
in dispute between the parties upon facts, the court refused 
to decide it : {BaUey v. CoOett, 23 L. T. 230.) 

As to the costs of special cases, it was for some time 
apparently a matter of doubt whether the court could ^ve 
costs ; but the 32nd section of the act e^ressly provides 
that, until rules or orders are made, and if not applicable 
when made, the practice shall be according to the act and 
the practice of the court. The practice is now to hold that 
the court has power to direct costs under that section ; at 
any rate, the authority to direct costs is constantly exercised. 

The decree made on a special case ma;^, like any other 
decree, be reheard or appealed from, and if parties desirous 
of having it reheard or appealed against, desire also, that in 
the mean time the declaration may not be acted upon, the 
court has express power, under the 16th section, on applica- 
tion either at the time of the decree being made, or at any 
time aflerwards, and upon such conditions as it may think 
fit, to order that the declaration shall not be acted upon for 
such time as the court thinks just. 

The act is silent as to the mode of application ; it is there- 
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fore apprehended that, if made after the decree, as a sub- 
stantive independent application, it will be by motion on 
notice to all the parties to the special case. 

When the evidence of any of the fiicts in a special case is 
doubtful, the proper course is to state all the facts which 
can be ascertuned, and verify by affidavit, if required, that no 
fiirther evidence can be ffiven ; the court cannot adjudicate 
on an allegation of doubtful facts, nor direct an mquiry : 
(DommUe v. Lttmb, 9 Hare, App. 65.) 

The coste on a special case follow the general rule of 
administration suits ; they are payable out of the ^neral 
residue ; and if there be none, out of the property specifically 
bequeathed : (Cooksan y. Bingham^ 17 Beav. 262.^ 

^m the above statement of tiie various and minute 
precautions impK>8ed by the act before a special case can be 
heard, and the circumstance that, after it has been heard, the 
decision amounts only to a declaration of rights, and not to 
any order for relief, it is obvious that, in a case where there 
are many persons under disability, with or without a compli- 
cated state of &cts, or even where the facts are complicated 
or in the least degree doubtful, with or without the adjunct 
of disabilities, the proceeding by special case is not, in 
general, advisable, especially having regard to the 50th 
section of the 15 & 16 Vict. c. 85, by which the court may, 
if it thinks fit, make a declaratory decree, merely declaring 
rights, without following it up by directing relief. So that in a 
case where it is desired merely to ascertain the rights of the 
parties, that obiect can be as well and as effectively attained 
D]r a bill prayinff a declaration of rights, as by a spedal 
case, and with wis advanta^, that as the suit must be 
complete as to parties according to the regular practice of 
the oourt, the declaratory decree so obtained is as effectually 
binding as any other decree as to the persons bound. 

0/ the proceeding by Claim, 

I proceed now to treat of claims, and I shall do so yery 
shortly, and without entering into much detail, because 
claims are, and justly so, gomg rapidly out of use. They 
were, for certain lands of cases, a great improvement on 
the old procedure; but all their advantages have been 
swept away by the improved proceeding by bill or summons . 
under ^e 15 & 16 Vict. c. 86, and the orders made under 
it And I am not aware of any kind of case, unless of a 
very exceptional character, in which a remedy under the 
B 3 
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new practice ma^r not be obtained as iipeedily, as cheaply, 
and more conveniently, than under the proceeding by way 
of olaim. 

A suit majr be instituted by claim as well as by bill. 
Claims are of two kinds : common claims, and special claims. 

Common claims are those applicable to the cases expressly 
pointed out in the General Orders of April, 1850. They 
are as follows : — I. Claims for the administration of personal 
estate by a creditor. 11. For payment of legacies. III. For 
an account and payment by residuary legatees. IV. For 
account of j^rsonal estate, and payment by next-of-kin. 
y. For admmistration by an executor or administrator. 
VI. By a legal or equitable mortgagee or person entitled 
to a lien as a security for a deb t, see king foreclosure, or 
otherwise to enforce his security. YIL. By a person entitled 
to redeem any legal or equitable mortgage, or any lien, seek- 
ing to redeem the same. VIII. By a person entitled to 
specific performance of an agreement for sale or purchase of 
any property seeking such specific performance. IX. By a 
person entitled to an account of the dealings and transac- 
tions of a partnership dissolved or expired, seeking such 
account. X. By a person entitled to an equitable estate or 
interest, and seeking to use the name of his trustee in 
prosecuting an action for his own sole benefit. And, XI. By 
a person entitled to have a new trustee appointed in a case, 
where there is no power in the instrument creating the 
trusts to appoint new trustees, or where the power cannot 
be exercised, and seeking to appoint a new trustee. 

These are the subject oi common claims : (Order 1.) All 
other causes fit to be dealt with at all, by way of claim, are to be 
instituted by what is termed the special claim: (Order 11.) 

A common claim is drawn in the form prescribed for the 
particular class of case by the Orders of 1850 (see the 
schedules to those orders;, with such variations in the 
language and statements as the nature of the circumstances 
may require. 

A special claim is not more limited in its language or state- 
ments than a bill. It is, in fact, simply a bill with a slightly 
different frame and heading, and witnout interrogatories. 

Claims, whether common or special, must be signed by 
counsel. Common claims are frequently drawn by the 
solicitor, and only perused and signed by counsel ; special 
claims are and shoiud be always drawn as well as signed by 
counsel. 

A common claim may be filed as of course without leave ; 
» special claim cannot be filed without special leave of the 
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cooii, to be obtained bj an ex parte application or motion, 
and the court always reauires counsel to certify at the bar 
on the motion that the (uaim has been settled and signed by 



Claims, whether special or common, are filed like bills at 
the Record and Writ Clerk^s Office, but a special claim 
must be indorsed by the Registrar with the leave given by 
the comt to file it. The solicitor should therefore always, 
immediately after the leave has been obtained, go to the 
Registrar of the day with the claun, and get it indorsed at 
once. 

Claims are, since the 15 & 16 Yict. c. 86, and the orders 
of 1852, printed like bills, on royal paper (juarto, in pica 
tjrpe, leaded, and the copy filed is to be interleaved with 
paper of the same description. 

Claims may be amended at any time before the hearing, 
by an order of course, and although the claim has been set 
down (see Potts ▼. Thames Haven Dock Company^ 15 Jur. 
762; and Gun/rme t. British Peat Company^ 17 Beav. 
7) ; and they may be amended at the hearing, by order, 
Uie plaintiff paying the cost« of the day. 

An injunction cannot be obtained on a claim. This point 
was much discussed in thebeg^ning of the practice by uaim, 
bat it has been long weU settled. But a receiver may be 
obtained on a claim, either at or before the hearing. 

When a claim has been filed, the defendants are served 
with a printed copy of it, with an indorsement thereon 

SQTsuant to the 15 & 16 Vict. c. 86, but semble on the claim 
^ te indorsement need not be printed; at any rate* if printed, 
it may be altered before it is served, if the time for appear- 
ance has been varied by order : {Baynes y. Riggey 9 liare, 
App. 27.) 

The service must be like that of a bill, and the court may, 
as on a bill, order substituted service. 

A defendant may, but is not compellable to enter an 
appearance to a claim ; that is, if he does not appear, he 
cannot be proceeded against for contempt, nor can the 
pbiintiff enter an appearance for him : (Smith v. Corles^ 
15 Jur. 4.) The effect of his not appearing is simply that 
a decree on the merits shown by the plaintiff on his claim 
and evidence, will be taken against him by default, if he 
neither enters an appearance, nor appears by his counsel or 
in person at the hearing. 

A claim is supported by the same kind of evidence as a 
bill. Before the 15 & 16 Vict. c. 86, the evidence on claims 
was exclusively by affidavit, unless the court otherwise 
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ordered. Bat the 15 & 16 Vict. c. 86, ftnd the orders 
founded upon it, apply to claims as weU as to bills; and 
therefore now it is conceived a party may support his case by 
affidayit, or by oral evidence, or by a mixture of the two ; and 
the witnesses, and parties treated as witnesses, will be liable 
to cross-examination on their affidavits in the Examiner's 
Office, exactly as in the case of a suit commenced by bill. 

No answers are or can be put in to a daim, whether 
the defendant has or has not appeared: if be wishes to 
support his case b^ evidence, he proceeds at once to file his 
amoavits, or examine his witnesses orally, as the case may be. 
The want of power to call for an answer was, indeed, before 
the 15 & 16 Vict. c. 86, one of the great defects of claims, 
because there was no method of obtaining discovery of 
documents effectually, or in fact of obtaining any satisfactory 
discovery. But the provisions of that act, and of the orders 
relating to production in chambers of documents on affidavit* 
apply as well to claims as to bills ; and a plaintiff or defen- 
dant may now take out a summons in chambers before or 
after decree on a claim : (of the practice on this point I 
have already treated.) 

The time within which, under the Orders of 1850, the 
parties should in strictness close their evidence, is fourteen 
days from the service of the ckim. As a claim may be set 
down for hearinc; by the Registrar (on production of the 
Writ and Record Clerk's certificate of its bein^ filed), imme- 
diately after service on the defendants of the co^y claim, 
and it will then be put on the paper and heard in its turn, 
of course where the case requires much evidence, and 
especially if the examination of witnesses is oral, it will be 
generall V impracticable for either party to dose his evidence 
within the regular time ; and either party desiring further 
time must apply, in the manner pointed out in the earlier 
part of this work. 

Claims used to be heard as motions on the seal day, but 
that practice is abandoned, and claims are now treated for 
most purposes as causes, and are put in the regular list of 
causes and heard as such. 

There is a difference as regards the practice of the bar 
between claims and bills. In a suit commenced b^ bill, 
senior counsel cannot, at the hearing, hold a brief withont 
a junior, because there are pleadings in point of form to be 
opened, and senior counsel may not by reason of tiieir 
dignity open pleadings. But on claims, there are, or at 
least on the defendant's side, no pleadings, strictly so called, 
and tiierefore it has become now the settled rule that. 



CLAIMS. 189 

on the hearing of a daim, a brief may be heldbyflenior coniuel 
without a junior. 

Briefs, however, to senior and junior counsel will, never- 
theless, be allowed in taxation of costs ; and if th^ case is 
not a trivial one, it is usual and prudent, as in causes on bill, 
to instruct two counseL 

The Orders of 1850 provide for the diminution of the 
number of defendants on the record, by directing that, in 
the first instance, the only person who need be named on 
the record is the person against whom relief is directly 
claimed; and that when an executor or administrator of a 
deceased person seeks to have his personal estate adminis- 
tered, any residuary legatee, and the co-executor or adminis- 
trator of the plaintiff*, may be, in the first instance, sole 
defendants to the suit. 

A trustee of real estate, and it would seem, of mere per- 
sonal estate, cannot file a daim against his co-trustee alone, 
but must make some or one of the cestuis que tnut parties. 

The Orders of 1850 gave, however, power to the Master, 
proceeding under any order of reference, to summon before 
him such persons not parties to the record, to attend the 
proceedings, as he should think requisite ; that power is now 
exercised Dy the judee through his chief clerk in chambers ; 
>nd the plamtifiT will be directed by an order in chambers to 
summon such parties as the chief clerk thinks ought to 
attend; and those parties are entitled to notice of aU pro- 
ceeding, and to attend upon them. 

During the great prevalence of claims for a year and a 
half after the Orders of 1850, attempts were made to deal 
with very intricate cases by claim; but the court has, in 
seTeral instances, checked this practice so effectually, that it 
is neyer now attempted, and therefore need not be discussed : 
(see on this point JEccles v. Cheyne^ 15 Jur. 744; and 
Jacobs V. Richards, 18 Beav. 300.) 

As the course which the court adopts, when a subject 
inatter, not fit, in its opinion, to be dealt with by claim, is 
^tempted to be so dealt with, is by dismissing the claim, and 
ordermg a bill to be filed ; and as in dismissing the claim it 
loay do so with costs, it is obvious that now the practitioner 
will be incurring a very unnecessary risk who files a claim 
in any but the most simple cases, viz., such as are directly 
within the Orders of 1850, on common claims, or so near 
thereto as to be almost as simple. 

It mav here be mentioned with respect to what is ex- 
cluded from the common claim for administration, that 
the common daim never applies when there is real estate. 
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When that ocean a special daim must be filed on thai 
ground. 

Claims maj be, and indeed (as they are now scaroelj 
ever used in contested matters), usaiJlj are, heard as short 
causes. To hear a claim as a short claim, counsel must 
certifj, as in a suit commenced by bill, that it is fit to 
be so heard and then the claim may be at any time put 
into the short list, and will be heard as a short daim. Certain 
dhjTB are usually set apart in each of the courts for short 
cbums, which are heard with or immediately after the short 
causes. 

Before a claim is brought on for hearing, the solicitors on 
both sides should, as in &e case of a bill, be provided, the 
plaintiff with an affidavit of having served the d^endants with 
the copy claim, and of its having been set down to be heard ; 
and the defendants with an affidavit of having been so served, 
for the same reasons, and with the same effects as I have 
pointed out in reference to the hearing of a cause upon 
Dill. The appeal from a decree made on a daim is not by 
petition of appeal, but by motion on notice to the parties in 
the cause. 

Of (he proceedings by Summons in the first instance. 

The proceeding by summons in the first instance is so 
extremely simple, that it requires little more than to refer 
to the act of 15 & 16 Vict. c. 86, and the General Orders 
thereunder 

By the 45th section of the act, it is enacted, that a person 
who claims to be a creditor, or a specific or pecuniary or 
residuarv legatee, or the next-of-kin, or some or one of the 
next-of-kin of a deceased person, may apply for, and obtain 
as of course, without bill or claim filed, or any other pre- 
liminary proceedings^ a summons firom judge's chamben, 
requiring the executor or administrator, as the case may be, 
of such deceased person, to attend before either the Master of 
the Rolls or any of the Vice Chancellors, at the option of the 
party taking out the summons at chambers, for the purpose 
of showing cause why an order for the administration of the 
personal estate of the deceased should not be granted. ^ 

And the 47th section provides, that any person claiming 
to be a creditor of a deceased person or interested under his 
will, may apply for and obtain, in a like summary way, an 
order for the administration of the real estate of a deceased 
person, when the whole of such real estate is by decree 
vested in trustees^ who are by the wSl employed to seB such 
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red estate^ and authorized to give reeeivti for the rents and 
profits thereof, and for the produce oi the sale of such real 
estate. 

The first section, therefore, includes only personal egtuie^ 
in which creditors or legatees, or next-of-kin are interested, 
and the summons can only be against executors or 
administrators. 

The second clause extends to real estate, but gives the 
ri^t of summons only to creditors. So that persons not 
treditors^ cannot proceed by mere summons in respect of 
red estate, but must proceed by bill or claim. 

The form of the summons is given in schedule E. to the 
Orders of the 7th August, 1852. 

The summons is obtamed on nnex parte application from the 
judge's chief clerk, but it is signed by the judse. A copy 
of Uie summons is filed in tne Record and- Writ Clerk's 
Office, and a copy duly stamped at that office must be 
served on the executor or administrator, seven dear days 
before the return day : (6th Order of October, 1852.) 

When the sumihons has been duly filed and served, then by 
the forty-fifth section of the act, on proof by affidavit of 
the due service, or on the appearance in person, or by his 
solicitor or counsel, of the executor or administrator, and 
ppon proof by affidavit of such other matters, if any, as the 
jndge requires, he may, if in his discretion he think fit, 
mske the usual order for the administration of the estate of 
thedeoeased, with such variations, if any, as the circumstances 
of the case may require ; and the order so made has the force 
^ effect of a decree to the lihe effect, made on the hearing of 
cause or. claim betu>een the same parties ; but the judge 
may ^rant or refuse such order, or give any special directions 
toochmg its carriage or execution, and in case of applications 
for any such order by two or more different persons or 
clssses of persons, may grant the same to such one or more 
of the claimants as he think fit ; and if the judge thinks 
proper, the carriage of the order may subsequently be ^ven 
to such party interested, and upon such terms as the judge 
directs. 

The order made b usually the common decree for accounts, 
which would be made in a bill statinff no more than the 
claim shown by the title of the party tSdag out the sum- 
mons, with, as authorized by the clause of the act just 
^rred to, any special directions or inquiries that the judge 
nuiy he satisfied bv the applicant, ought to be included. 

When made, all the subsequent inquiries and proceedings 
tts JQst the same as they would be under such a decree in a 
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cause ; the chief derk makes his certificate on the restilt of 
the inquiries, as he would under an ordinary decree ; the 
certificate is to be signed by the judge, and is open to 
objections before the judse and appeal at the time, and in 
exactly the same way as if it were made in pursuance of a 
decree in a cause. And fiuiher consideration may be 
reserved on the certificate, in which case the further 
consideration will be heard and dealt with in the same 
manner, as it would be in a suit instituted by bilL It is 
unnecessary, therefore, to pursue this portion of the subject 
into fiirther detail. 

Of CmU. 

The subject of costs, althouffh much has fix>m time to 
time been said upon it incidentally in these pages, in treating 
of the different steps in a suit, requires some ntrther notice. 

Grenerally, the principle of the Uourt of Chanceiy is, that 
costs are in the discretion of the court, and will be dealt 
with, not according to the success or ffulure of the party, 
but according to the view which the court in its judicial 
discretion takes of his merits, other than, or in combination 
with, the mere merit or demerit of being, as regards the 
matters determined, right or wrong. But this principle 
does not prevent the court adopting, as a subsidiary nue, 
the holdmg the costs of a proceeding as properly to be 
given to me party who is right in nis procedure. In 
MiUington v. Fox (3 Myl. & Gr. 353), Lord Cottenham 
laid down the rule thus: — "The question of costs in 
Chancery is left to the discretion of the court ; that discre- 
tion ought to be exei'dsed as far as possible according to some 
principle. And I am very much disposed, as a general rule, 
to m&ke the costs follow the result; because, however, 
doubtfid the title may be, or however proper it may be to 
dispute it, it is but fair and proper that the party who 
really has the right, should be reimbursed, as &r as 
giving him the costs of the suit can reimburse him. But 
then there is another object which the court must keq> in 
view, viz., to repress unnecessary litigation and to keep 
litigation within those bounds which are essential to enable 
the parties to vindicate and establish their rights.*' 

Li that case, although the court gave the plaintiff a 
decree, yet, being dissatisfied with his conduct, it gave him 
no costs. The combination of the two rules makes the 
question of costs (always a very material one in Chanceiy 
proceedings, and sometimes much more material than the 
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original ground of suit), a matter of great difficulty and 
uncertainty. 

There are, however, certain kinds of proceediuffs of which 
the costs are quite of course, and others in which they are 
almost so. 

If a plaintiff, for instance, amends his bill by an order of 
course, after one defendant has answered, requiring a further 
answer, he pays him, as a fixed rule, twenty shillings costs ; 
if he so amends after seyeral have answered, requiring an 
answer ftt>m some defendants and not from others, he pays 
twenty shillings costs to each of those from whom he requires 
answers, and no costs to those from whom he requires no 
answers. 

So, when there are several defendants who ought to join 
in one defence, such as trustees or executors, or any persons, 
m fact representm^ in a fiduciary character one interest, 
though the court wUl not compel them to join in defence, 
it wiu allow between them, as against the plaintiff, but one 
set of costs. 

So, where an objection is taken by defendants by their 
answer for want of parties, and at the hearing, the court 
allows the objection, and the cause stands over to amend 
the bill, it is always on the payment by the plaintiff, to 
the defendants, of the costs of the day. 

Of the mode o^dealing with the costs of demurrers, pleas, 
and exceptions to answers, I have suf£ciently treated in 
Chapter I. 

Costs are divided into two principal classes ; costs as 
hetween solicitor and client, and costs as between party and 
party: the latter being taxed with a greater degree of 
strictness than the former. They are also divided into costs 
payable by one party to another, and costs out of the fund 
the subject of litigation. 

Costs as between solicitor and client are allowed to trus- 
tees, executors, and administrators, and other persons filling 
a bohajitie fiduciary character, that is, as between them and 
their eestms que trust; for it must not be understood that if 
A. files a bill against B., to which B.'s trustees are necessary 
parties, and the bill is dismissed with costs, A. will have to 
ay the trustees costs as between solicitor and client ; as to 
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they are stangers, and will onlv get their costs, as 
between party and party, the court makinff provision for the 
trustees* extra costs, if it thinks fit, out of B.^s trust estate. 
Costs 88 between solicitor and client are also sometimes 
aUowed to all parties, in cases where all the costs are given 
out of the estate, the subject of litigation. But that, on 

[CH.] S 
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examining the cases, will be found to be done in general, only 
when the estate is absolutely or is substantially the estate vf 
all the parties. 

As to all other parties than trustees and fiduciary persons, 
litigating between each other, costs are only giyen as between 
party and party. 

The exceptions to the rule of making the costs follow the 
result of the suit are numerous. 

Thus, for instance, when an heir-at-law is made a party 
to a suit instituted for establishing a will, or for establishing 
a right to real estate, or generally when the heir-at-law is 
made a party to a suit in respect of his interest as heir 
merely, he will be entitled to his costs whatever may be 
the result of the suit, and that eyen though he cross-ex- 
amines the plaintiff's witnesses ; but it seems, if he brings the 
bill, and fails ; or being made a defendant, examines his own 
witnesses, then he shall not hare his costs (see Luxton v. 
Stephens, S P. Wms. 373 ; and Bidvlph v. Bidulphy id. notes); 
the principle is that the heir has the title cast upon him, 
and cannot refuse it. Therefore, if he merely defends the 
title so cast upon him, he has his costs whether successful 
or unsuccessful. But if he, not being in possession, seeks to 
enforce his title, he must take the common fate of a plaintiff 
who fails. 

So, when an heir-at-law is made a defendant to a suit to 
establish a will, and the proof is not clear, he is entitled as 
of course, to have an issue at law to try the validity of the 
will ; and whether the verdict is for or against him he will, 
in general, be entitled when the cause comes back and is 
disposed of, to his costs of the issue as well as to his costs of 
the cause : (see Wright v. Wright, 6 Sim. 449 ; and Beames 
Costs, 94.) If, however, in a suit for establishing the wiU, 
he makes and argues any untenable point, and fails, he 
will not have his costs : (Rashlegh v. Master, 1 Yes. jan. 
201.) The distinction between his defending and initiating 
proceedings is very clearly shown by Webb v. Claverden, 
(2 Atk. 424.) In that case, the heir filed his bill charging 
fraud in obtaining the will, and insanity in the testatrix, 
and a trial was directed, and the verdict must have been 
against the plaintiff; the Lord- Chancellor made him pay 
the costs so far as controverting the will ; but said, if an heir- 
at-law were defendant, and an issue diiected to try fraud or 
insanity, although the will should be sustained, the heir 
should pa^ no costs, and frequently would have his costs. Bat 
if even being a defendant, ne sets up an iniquitous ddfence, 
as where a bill was filed to establish a will alleging that A 
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was the heir-at-law, and he admitted he was, and defended 
and took an issue, and afterwards it turned out that he 
knew at the time the bill was filed that his elder brother 
had left children, and that they were living, he was refused 
his costs both at law add in equity : {RoherU ▼. Scoones, 
7 Sim. 418.) 
In a very recent case {Roberta v. Kerslake, W.- R. 1854-5, 

L616), the heir-at-law, defendant in a devisavit oel lum, 
I set up insanity in the testator, and the verdict was 
against him ; Vice Chancellor Wood said, if the heir set 
ap such a defence fairly, reasonably, and bona fide^ he 
would not be deprived of his costs : in the case before him, 
the defence so set up was not of that description, and the 
beir-at-law did not have his costs. 

So) in the case of vendor and purchaser, where the 
vendor, if he show a good title before the institution of the 
suit, and obtains a decree, is, in general, entitled to costs, 
yet, if he makes false representations, which fairly put 
the purchaser upon inquiry, and so occasion the suit, he 
will not have his costs ; nor will he, if he has made the 
ground of his suit, contrary to the fact, that the purchaser 
has accepted the title : {Sidebotham v. Barrington^ 5 Beav. 
261.) Again, on the same principle (viz., that if the plain- 
tiff's own conduct renders tne litigation necessary, though 
he obtains a decree, he shall not have costs) the court 
acted in Bluni v. Cumyn (2 Yes. sen. 331.) There, nioney 
was raised to fit out a privateer; thirty shares remained 
unsubscribed for at the time of the capture of some prizes, 
and the question was whether the defendants, who had 
bought those shares after the capture, had an exclusive 
right to them, or whether the other subscribers, the plain- 
tiffs, were to be let in with them ; the Lord Chancellor 
dismissed the bill ; but because the act of the defendants 
m bu3ring the shares after the capture might give occasion 
for the litigation, he dismissed it without costs. 

Co9U out of the Estate, 

Withvregard to the cases in which the court gives costs 
oat of the estate the subject of litigation, it is a rule almost 
without exception, that the general costs of a suit occasioned 
by the act of the party through whom all the parties claim, as 
in the case of suits to determine the rights of claimants under 
a will, the costs of all parties, without reference to their 
iuccess, are paid out of the estate. 

So, in creditors and other suits for the administration of 
8 2 
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the ettates of deceased persons, the general costs, that is, 
the costs of and incident to the administration, come out 
of the estate, and are the first charges upon it ; that is, there 
is no division of the corpus till all the costs are paid ; the 
result of which is, not unfrequently, there remains veiy little 
to divide. The broad rule as to administration costs is this: 
that the plaintiff has one set of costs, and each defendant or 
set of defendants representing one distinct claim, or set ofdaims 
on the estate, that is, one share in the estate, has one set of 
costs. But if there are several defendants representing claims 
upon a share, they will have between them and the party whose 
share they partially represent as assignees of or incumbrancers 
upon it, but one set of costs out of the estate. Thus, when 
a bill is filed by the executor of a deceased person, under whose 
will three claim shares, and on each of the three shares there 
are charges making the incumbrancers necessary parties, 
the plaintiff will have one set of general costs, and the 
defendants three sets of general costs between them, and 
no more ; (see on this point Greedy v. Lavender^ 11 Beav. 
417.) Though a plaintiff, claiming to be aresiduary legatee, 
fails in a suit for administration, he will have his costs out 
of the estate, if the claim is set up on fair grounds : (J^umer 
v. Frampton, 2 Coll. C. C. 331.) 

So in Johnston v. Todd (8 Beav. 489), where a suit was 
instituted by persons claiming as next-of-kin, for administra- 
tion, and upon a very complicated set of inquiries and facts, 
it ultimately turned out that they were not the next-of-kin; 
and that other persons not parties were, the court, con- 
sidering the investigation necessary for the administration, 
gave the plaintiffs as well as other parties, their costs out of 
the estate. 

Where the estate is ample for the costs, of course do 
difficulty arises. But sometimes it is not so : when that is the 
case, the executors* costs of the administration suit are paid 
in priority to those of the other parties : (Tanner v. Danceify 
9 Beav. 339.) In a creditors' suit for admiiiistration, after 
pa3^ment of the executors' costs, the plaintiff is entitled to be 
paid his costs out of the estate before any other payment : 
(see Barker v. Wardle, 2 Myl. & K. 818.) In that case 
the bill was by simple contract creditors to have the testator's 
estate administered and the debts paid. Under the decree 
several specialty creditors came in and proved debts to an 
amount exceeding the value of the assets received. The 
question was, whether the plaintiffs should receive their 
costs before the specialty debts, and Sir C. Pepys, M. B., 
gave the plaintiffs their costs out of the fun^, as between 
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solicitor and client. So, in a previous case, Larkhu v. Paxton 
(2 Myl. & K. 320), the same judge in a case of exactly 
the same character * then laid down the rule that **it is 
contrary ta reason and to the uniform practice of the court, 
that specialty creditors who come in to take the benefit of a 
suit instituted by a simple contract creditor, should throw 
the burthen of the costs of the suit upon the simple contract 
creditor, where the assets prove insufficient ror the full 
satisfaction of their claim." 

So, in Wedgwood v. Adams (8 Beav. 103), Lord Laugdale 
fiaid, '* if through the exertions of a plaintiff, the court is 
enabled to distribute a fund, or if it makes a declaration of 
rights necessary for its administration, then, although the 
plaintiff may fail in the claim, the court will not permit other 
parties to carry off the fruits of his exertions, without defray- 
ing his costs out of the fund." But this argument was not 
allowed to prevail in a case in which one of the parties had 
taken proceedings in the Ecclesiastical Court necessary for 
establishing the will, and thus forming a foundation for the 
administration suit ; the court would not treat those costs 
as equal or paramount to the costs of the executor, and 
postponed them. 

But though, in general, the costs of all parties to a suit 
rendered necessary by the doubtful language of a testator's 
will, will be given out of the estate, yet, where parties had 
acted on an assumed construction of a will for nine years, 
and then some of them filed a bill to have the will construed 
hy the court, the cou^t, although thinking the case one of 
great doubt, and a very fit one to be tried, yet, x)n account 
of the hmg acquiescence, refused to give any costs out of 
the estate, and dismissed the bill simply, without costs. 

The rule that the doubts created by a testator throw the 
costs on the general estate is thus modified : If a fund is 
separated fr^m the bulk of the testator's estate, and then a 
question arises about it, that fund pays the costs. But if 
the question is who is entitled to the fund in the first 
instance, that question is raised by the testator himself, and 
his estate must bear the costs. Therefore, when a testator, 
by his will, gave a legacy to the trustees of the London 
Orphan Asylum^ in the City Road^ and two distinct charities 
claimed the legacy, the court gave the costs of both parties 
out of the general estate: (Wilson v. Squire^ 18 Sim. 212.) 

The order in which costs are paid out of the estate in an 

administration suit are well shown in the case of Tipping v. 

Power (1 Hare, 405.) In that case the plaintiff was a 

simple contract creditor, who was also an equitable mort* 

S 3 
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gagee by deposit, and the bill was against the execotors and 
derisees of tne testator and the parties bene6cially interested 
in the estate for administration ; the debts and the costs 
considerably exceeded the assets. It was held, that the plaintiff 
was, as equitable mortgagee, entitled to the proceeds of the 
sale of the mortgaged premises. Then, out of the general 
assets, the executors were first entitled to retain the debts 
due to them ; then, the costs of the executors, as between 
solicitor and client ; next, the costs of the plaintifi'as simple 
contract creditor ; then, the costs of the defendants, the 
beneficiaries ; and lastly, the debts due to the plaintiff and 
other creditors. 

But if a simple contract creditor, being informed by the 
legal personal representative, that there are no assets for the 
payment of simple contract debts (and that statement turns 
out at the hearing to be true), will institute a suit for 
administration, he will have to pay the costs of the suit : 
(King^ V. Bryant, 4 Beav. 460.) 

I have stated that, in general, trustees, executors, and 
persons filling a fiduciary character will, as between them- 
selves and their cesivu que trusty in any suit relating to the 
trust estate, be allowed their costs out of the fund as between 
solicitor and client. 

This admits of several exceptions : 1st, Trustees, &c. who 
have misconducted themselves, will not, in general, have 
their costs. Thus, if executors institute a suit in itself 
unnecessary and improper, they will have no costs : (Bichafd 
V. Attorney Oenerd of Jamaica^ 13 Jur. 197.) So where, in 
a creditors* suit, the administrator pending the reference for 
accounts became bankrupt, and it turned out that he was in 
defdult, it was held, that neither he nor his assignees were 
entitled to any costs : (11 Beav. 415.) And so if trustees, 
having sufficient information before suit, still put parties to 
a suit, instead of receiving costs they will pay costs. Thus in 
Lancashire y .Lancashire (1 De G. & Sma. 288), the plaintiff 
claimed as heir-at-law ; previously to the institution of the 
suit, he submitted to the trustees* defendants his pedigree 
and proofs ; and the court thought that thej were such ss 
ought to have satisfied the trustees of his heu*ship. And the 
court made the trustees jpay the costs of the smt, including 
the costs of the genealogical evidence. 

If, however, a defaulting trustee is ordered to pay^ the 
costs up to the hearing, and pays them, he will be entitled 
to his subsequent costs : (Hewett v. Foster^ 7 Beav. 348.) 

There are some distinctions, too, as to what is such default 
as to deprive trustees of their costs. There may be enough 
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to remove trastees, and yet not enough to deprive them of 
their costs ; thus, where trustees were removed because they 
filled a character incompatible with their duty as trustees, 
they were removed ; the bill contained charges against them 
of fraud, which were not proved, and they were held entitled 
to their costs : {Fasaingham v. SherbartL, 9 Beav. 424.) So, 
where an executor was charged with interest for a sum of 
money in his hands, prior to putting in his answer, and not 
thereby ai^counted for ; yet it was said he may often have his 
costs: (Woodhead v. Marriott, C. P. C. Rep. 62.) 

And though, as I have stated, trustees appearing by 
different sohcitors will not, in general, have more than one 
set of costs, yet, if they fill different characters, as m a case 
where A. and B. were trustees under one deed ; D. £. and 
B. were trustees under another deed ; and A. B. and F. 
were trustees under a will ; and B. £. and F. put in 
separate answers and appeared by different solicitors, they 
were all allowed their costs as between solicitor and dient : 
{Kaa^ V. Janes, C. P. C. Rep. 13.) 

The general rule is, that executors are entitled to have 
the guidance of the court on the construction of a will at 
all doubtful ; and of course to have their costs out of the 
estate ; but if they put the estate to the expense of a suit 
when the will is plam, they will not only have no costs, but 
he ordered to pay costs : (Harvey v. Harvey, 3 Jur. 919.) 
But where trustees resisted a claim by the assignee of the 
equitable interest in a term, on the ground that they were not 
trustees of it ; and the fact of their being so was not made 
out till the hearing, they were held entitled, not to costs 
merely as between party and party, but to trustees' costs. 

And a trustee may be entitled to part of the costs of a 
suit, and made to pay other part. Thus, where there was 
a suit for charging a trustee with breach of trust, for neg- 
lecting properly to invest, and for accounts and ascertaining 
the rights of the parties generally, the trustee was diarg^d 
with the costs of so much of the suit as consisted of inquiries 
showing in the result that he was in that particular liable 
for wilful default ; but he had his general costs of the suit. 

In charity cases, trustees are simply refused costs, or made 
to pay them, according to the circumstances, though there 
have been breaches of trust. 

In The Attorney General v. Chrisfs Hospital (4 Beav. 73), 
where the trustees and their predecessors had for a long 
course of years administered the funds erroneously ; but 
beins^ called upon duly to administer them, they msisted 
on their own rights adversely and failed, they were made 
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to pay the costs, notwithstanding the usage of their pre- 
decessors. And see also. Attorney General v. Drapers^ 
Company (4 Beav. 67.) But in that case it was said that if 
trustees have by accident, and without wilful default, com- 
mitted an error, which they took the first opportunity to 
correct, and have not set up their rights adversely, the court 
will not charge them with costs, u there is a fund oat of 
which the costs can be paid. 

It would be useless further to multiply cases on the 
question of the ri^ht of trustees to costs, and how they may 
lose that right. The generid rules to be deduced from a 
vast multitude of cases seem these : 

I. That trustees, &c., will always have their costs, as 
between solicitor and client, out of the trust fund, if thdr 
behaviour has been consistent with the trusts. 

II. That they may have their costs in many cases, if their 
conduct has been bond fide^ even though the decree may be 
against them. 

III. That when their conduct has been either greatly 
inconsistent with the trusts, or when they have rendered 
litigation necessary, bv unnecessarily casting all discretion 
on the court, they will not receive, and wiU sometimes be 
made to pay, costs. 

The next class of cases in which the rules about costs are 
somewhat special and important, are those of mortgagees 
and incumbrancers generally. 

As between mortgagor and mortgagee, in a suit for fore- 
closure or sale, the mortgagee is, as a general rule, entitled 
to his principal and interest, and costs, in all cases, before 
the mortgagee can redeem, unless there has been in his 
conduct in the suit something extraordinarily reprehensible ; 
and that, even though some of the costs have been caused 
by the act of the mortgagee; thus, a mortgagor's estate 
was held liable to pay the costs of a petition and order 
under the Trustee Act, for reconveying the mortgaged estate, 
although they were rendered necessary by the mortgagee 
having devised the mortgaged estate to three trustees, one 
of whom could not be found : {King v. Smith, 6 Hare, 473.) 
But where a mortgagee filed a bill of foreclosure, and 
pending the suit, transferred the mortgage to A. B. who 
transferred it to C. D., the extra costs thus occasioned 
were not thrown on the mortgaged estate: (Coles v. Forrest^ 
10 Beav. 552.) 

If there are first mortgagee and several puisne mortgagees 
defendants, they are entitled to their costs in the order o( 
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their priorities ; that is, the first most be paid his debt and 
costs; then the second his debts and costs, and so on: 
(see Upperton v. Harrison^ 7 Sim. 444, and the cases there 
cited.) This point should be clearly understood as well 
settled, as it is not uncommon to find practitioners con- 
fouD(iing this kind of suit with administration suits, and 
supposing that the costs of all parties will, in the first 
instance, come out of the estate ; and that then only will 
the mortgage debts and interest be payable in the order of 
their priorities ; but the practice is as I have stated it, and 
if the principle of the rule is attended to, it will, at once, 
fix the rule m the memory. The principle is one of real 
property law, and not of mere procedure, and is this; that a 
mortgagee as against any subsequent mortgagee^ is dealing 
with the representative of the mortgagor^ that is, with the 
equity of redemption, and has a right to foreclose, unless he 
is redeemed by the mortgagor or the party who represents 
the equity of redemption, bis principal, interest and costs. 

But if a mortgagee, instead of bemg the plaintiff seeking 
to be paid, is defendant to a suit by a subsequent incum* 
brancer, to ascertain priorities, &c., and instead of insisting 
on being redeemed, or being dismissed with his costs, which 
he has a right to do, he consents to a sale, then he adopts 
and takes the benefit of the suit, and the costs of all parties 
mast be first paid out of the fund, before any of the mort- 
gage debts are satisfied : {White y. Bishop of P^erboroughy 
Jac.402.) 

A mortgagee may also deprive himself of his right to 
costs by his misconduct. Thus, a solicitor, defendant to a 
suit for redemption, having taken a mortgage for his bill 
without any settlement of accounts, and having, after the 
bill was filed, caused great delay and litigation before any 
account could be got from him ; and finally, his demand 
having been reduced, on inquiry, more than one-sixth, the 
court gave him his costs down to the answer ; it made him 
pay the costs of the inquiry what was due from him, and as 
to the rest of the costs after the answer gave him no costs : 
{DetiUen v. Oahy 7 Yes. 583.) So, if the mortgagor 
tenders the money before suit, and appropriates the money 
by pa}'ing it into the bank, and the mortgagee refuses that, 
he will have to pay the costs : (see the case of Shtitdeworth 
T. LowthsTy cited by the Lord Chancellor, 7 Ves. 586.) 

And it is the same if a second mortgagee makes a tender 
of all that is due for principal, interest, and costs: {Smith v. 
Green, 1 Col. 555.) But the tender must be either of the 
specific sum due for principal and interest, and of all costs, 



202 NEW EQUITY PRIOTICE. 

or of a greater sum than waa due : (see Roberts ▼. WUUamf^ 
4 Hare, 129.) So in WiUon v. duer, 4Beay. 214, where 
a mortgagor had tendered forty pounds, and ultimately it 
turned out, on taking the accounts, that before that tender, 
the mortgage was in fact paid off, and a balance was due 
from the mortgagee ; he was ordered to pay the costs. 

Before quittmg the subject of mortgagees* costs we must 
notice those cases where a puisne mortgagee, or the assignees 
of an insolvent or bankrupt mortgagee, are made parties to 
a mortgage suit, and disclaim ; as to when they will, and 
when they will not, be entitled to be dismissed with their 
costs, or be paid their costs by the plaintiff. The rule is 
DOW well settled, that a puisne mortgagee, or his assignees, 
if they disclaim before suit, will be dismissed with their 
costs; but if they do not disclaim till the answer, the 
plaintiff is entitled to bring them to a hearing, without 
paying their costs : {Ohrly v. JcTdtim, 1 De G. & Sma. 
543.) In Loch v. Lonuu^, 15 Jur. 162, the defendants^ 
assignee of a party to the mortgage, swore by their 
answer, that before the bill was filed, they had offered 
to the plaintiffs to disclaim' by deed ail, &c., but that the 
offer had been refused by the plaintiff, and by their 
answers they also disclaimed in the usual form ) they were 
held entitled to be dismissed with their costs. The dis- 
claimer by deed, or offer to disclaim by deed, must of course 
be proved as well as sworn to by the answer, if the plaintiff 
^oes into evidence to prove the contrary. But if the plain- 
tiff goes into no evidence, the answer may, as in Lock v. 
Lomas, be read as evidence. 

The disposal of the costs of a suit for specific performance 
are sometimes a little complicated. 

First, if the vendor files a bill for specific performance, 
and fails entirely, that is, if the certificate of title is against 
the title, and is upheld by the Court, the bill will be dis- 
missed ivith costs. 

So, if the certificate is against the title, and the plaintiff 
does not except to it, and the reference of title was before 
decree, the defendant may obtain an order to dismiss the 
bill with costs. And in a case where the purchaser demurred 
to the vendor^s bill for specific performance, and his demurrer 
was overruled; then he took objections to title in the Master's 
ofiSice, and a case was sent to law, and the court of kw 
decided against him, but ultimately the bill was dismissed ; 
the purchaser had not only his costs of the suit in ec[uity, but 
of the proceedings at law : {Forbes v. Peacock, 12 Sim. 528.) 
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Bnt if the bill is by the purchaser, and the defendant (the 
Tendor) cannot make a title, the bill will be dismissed with- 
out costs. The reason of this distinction is that in the one 
case, that is, where the vendor files the bill, it is wholly the 
fault of the plaintifi* that a decree cannot be made. In the 
other, where the vendor is a defendant, though the court can 
make no decree, it is the fault of the defendant that the 
ooart cannot do so, and therefore the court will not, thoush 
it dismisses the bill, make the plaintiff pay any costs to the 
defaulting defendant. 

The decree of reference of title, in a suit by a vendor, 
always directs an inquiry, not only whether the vendor can 
make a good title, but when a good title was first shown. 
If the certificate shows that a good title was made before 
the institution of the suit, the decree for specific perform- 
ance will be mth costs ; but if it shows that a good title was 
not shown till afVerwards, then, although the plaintiff is 
entitled to a decree, he will, in generiu, have to pay the 
costs of the whole suit. But this is not a rule of inflexible 
application ; the question always is, did or did not the 
objections which were removed for the first time in the 
Master^s office occasion the suit? If the case is, that the 
duty which the vendor has undertaken, to make out a good 
title, is interrupted by some claim or demand on the part of 
the purchaser whicb cannot be sustained, and which gives 
rise to a suit, the consequence of which is, that sometning 
pemains to be done which is not done until the suit gets 
into the Master's office, but which the vendor would have 
dpne without suit, if an opportunity had been afforded him ; 



m such a case the fact of the title having been perfected in 
the Master's office does not determine the question of costs 
(ScoonesY, Morrell, I Beav. 251) ; in which caSe the court, 
although the title was not made out till it went into the 
Master's office, made the purchaser pay the costs of the suit. 

A purchaser may make a fair objection to title without 
havmg to pay costs. Thus, in Aistabie v. Rice (3 Mad. 
256), where the objection was whether a power of limitation 
and appointment was a springing use, or an executory 
devise, or a mere power to appoint by way of contingent 
i^mainder ; and there were also other questions ; the court 
directed a case, which was twice argued, and ultimately 
the Court of Common Pleas gave its certificate in favour of 
the plaintiff. The court thereupon directed specific per- 
formance, but without costs. 

But it must be a substantial and fair obiection. So that 
wheu a purchaser took an objection founded upon an attempt 
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to distin^aiah the case from those subject to a well settled 
rule, which distinction the court thought wholly without 
foundation, he was made to pay the costs : {Bishop of Win- 
chester ▼. Paine^ 11 Ves. 194.) If both parties have relied 
upon untenable grounds, although a specific performance is 
decreed, it may be without costs: (Suiebotham v. Harrington^ 
5 Beav. 261 ) 

The general rule is undoubtedly that the court will not 
compel a purchaser to take a doubtful title : (see Sag. Cone. 
View, 280, 281.) In such cases the court will, in general, 
dismiss the bill without costs, and expressing no opinion on 
the title: (Willcox v. BeUairs, Turn. & Russ. 491.) 

It is a settled rule that the Crown never pays costs. But 
the Crown may or may not receive costs. The Crown may- 
receive costs in a case in which, had it been a private 
Serson, he could not have been made to pay costs, 
lut if, being a private person he might have been made to 
pay the costs, then he cannot receive costs. Thus, in Attor- 
ney General v. Corporation of London^ where exceptions 
were taken to the answer by the Attorney General proceed- 
ing ex officio, the Master allowed the exceptions, and the 
Master of the Rolls affirmed his decision, and overruled 
exceptions to the Master's report, with costs; then the 
defendants appealed against the decision of the Master of the 
Rolls, and the Lord Chancellor, dismissing the appeal, in- 
cluded in the appeal the (juestion of costs, on the ground 
that it was a ease in which, if it had been the case of a 
private individual — being in possession of the Master's deci- 
sion — ^he could not have been made to pay costs : (Attorney 
General y. Corporation of London, 2 Hall & Twells, I.) (') 
Some of ttke cases in which the Crown has been refused 
costs, seem inconsistent with the rule thus laid down 
by the Lord Chancellor. Thus, in Burney v. M'' Donald 

25 Sim. 6), the suit was by the testator's trustees to have 
e rights of the parties ascertained, and the Attorney General 
was made a party in respect of a trust alleged to be 
created for an alien. The court decided the rights, ex- 
cluding the claim of the Crown, and pave to aU parties, 
except the Crown, their costs out of the estate ; but to the 
Crown no costs. Now this was a case in which it is clear 



(1) This applies only now to suits instituted before the 18 & 19 Vict, 
c. 90 ; as to suits instituted since that act, the Crown may pay and 
receive costs as a subject would. 
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that if the Attorney General had been a private perBon, he 
oould not have been, under any drcuoMtances, made to pay 
costs. In PerkiM y. Bradley (1 Hare, 219), the case was 
different : there the Crown, in a suit iix enforcing the claims 
of a purchaser for yaluable consideration af^ainst the trustee 
of the Tendor and the purchaser, insisted on its title against 
tke purchaser, on the ^und that the vendor was a felon 
convict, and failed ; and Sir J. Wigram refused to give the 
Attorney-General his costs. In that case, it is clear, that 
if the claim had been by a private person so failing, he 
miji:ht have had to pay costs, and therefore, on the prin- 
ciple laid down by the Lord Chancellor, he could not 
Ttceive costs. 

In charity cases the court is, in general, more lenient on 
the subject of costs than in ordinary cases. Thus, in a case 
where there had been misapplication of the ftinds of a charity 
for a long time, on a wrong construction of the deed, but no 
imputation on the trustees, and it was not contended that 
the misapplied fund should be brought back, the court, 
although removing the trustees, allowed their costs out of 
the fund : {AUomey-^Oeneral v. Drwnmond^ 2 Con. & Law, 
98.) 

So, in AUomey-Oeneral v. CattM CoOt^e (2 E. 150), there 
had been long misappropriation, that is, for two centuries, 
but no improper motives in the trustees, and thej bad, by 
their economy, effected considerable accumulation of the 
^ds ; the court would not remove them, and gave them 
their costs out of the fund. 

So, in a case where a lease had been granted for ninety-nine 
years of a charity estate, which would be bad without proof 
of its being for the charity, the court, under circumstances 
of long possession permitted, and that the defendant was 
only the representative of the lessee, set it aside without 
costs, the defendant making no further opposition : {Attorney- 
General y. Owen, 10 Ves. 565.) It is true the court said 
it was to be no precedent ; but the course of the court, since, 
has been consistent with that case. 

Relators, in general, have their costs, charges, and 
expenses: {Attorney- Oeneral v. Corporation of Winchester^ 
C* F. Coop. 502.^ But if the relief ootained on an informa- 
tion might have oeen obtained on petition, eemble^ the court 
will give no costs to tae relators: {Attorney- General v. 
floflanrf, 2 Y. & Col. 683.) So, in Attorney- General v. 
Berry (U Jur. 114.) And if the information is altogether 
wrong and causeless, the relators will have to pay costs : 
{Attorney-General v. Smarts 1 Ves. 72.) 
[CH.] T 
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It seems scarcely necessary to say that parties guilty of 
improper conduct, or vexatious or improper proceedings in 
the cause, may be liable to pay costs in respect of such con- 
duct. Thus, in a cause heard on ori^nal bill and bill of revivor, 
the defendants had a decree against them with costs ; but 
the bill of revivor improperly stating the facts of the original 
bill at great length, the plaintiff had to pay the costs occa- 
sioned by that course of proceeding, and the Taxing Master 
was to settle the amount : (Horsley v. Fawcetty 11 Beav. 
565.) So, where a suit was instituted to remove trustees, 
charging them with fraud and all kinds of misconduct, all of 
which charges failed ; though the trustees were removed, but 
not on the ground of misconduct, and so far the bill was 
right, the plaintiff was made to pay the costs : (Passingham 
V. Sherbam, 9 Beav. 424.) 

And if a plaintiff goes into a great deal of unnecessary 
evidence, although he obtains a decree, he will only get costs 
up to replication : (Harvey v. Mount, 8 Beav. 439.) 

So, in petitions, if they are of vexatious length, ^e court 
has directed the Master, on taxing the costs, to have re^rd 
to the length : (Canning v. BeU, 13 L« J. 304, Ch.) What 
is improper len^h in a petition is not an easy matter to 
determine. It is generally received, however, in practice, 
that petitions should not set out verbaHtn clauses of public 
acts, nor long clauses of deeds. 

When costs are vexatiously occasioned by the party having 
the right, so that, though deciding for mm, the court will 
make him pay those costs, it sometimes will itself make 

Provision for them, sometimes will leave it to the Taxing 
faster. When the matter can be clearly distinguished in 
the proceedings before the court, it will at once make 
provision for the costs thus to be paid by the successful 
party. K it cannot distinguish, it will be left to the Master, 
(Farrow v. JRees, 4 Beav. 18.) 

Where a plaintiff moves for production of documents, and 
payment of money into court upon the answer, the possession 
of both being admitted, he ought to make but one motion. 
If he splits the matter into two motions, he will have to pay 
the extra costs occasioned (Hawke v. Kemp, 3 Beav. 288) ; 
and if a party, moving for production on the answer, chooses 
to mix up in the motion matters as to which the right of 
production is clear, with other matters which are in contest, 
and fails in the latter, although he gets an order for some 
production, he will pay the costs of the motion : (Mumqf ▼. 
fValter, Cr. & Phil., see p. 114.) 
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Security for Costs. 



In certain cases, a plaintiff will be obliged to give security 
to the defendants for the costs wliich maj be payable by 
him. A plaintiff living abroad is, in general, required to 
give security for costs ; and in a case where a plaintiff 
gave up his house in England, and resided abroad, as he 
stated, for a temporary purpose^ but left it ambiguous 
whether and when ne intendea to return, he was considered 
80 far liYing abroad as to be required to give security for 
costs: (Ketmawav y. Tripp. 11 Beav. 588.) 

A plaintiff ougnt, in the bill, to be described so that the 
defendant may Enow where to find him. The description 
should, or may, be of his habitual or best known place of 
residence ; it need not be of the place where he is actually 
for the time when the bill is filed. Thus, in Hurst y. 
Padwick (12 Jur. 21), where the plaintiff had lone liYed at 
Horsham, and had property there, and in a bul filed in 
September described himself as of Horsham, but had sold 
his property and left Horsham in August, and had, in 
September, no fixed place of residence, the court refused to 
require security for costs. In Sibberine y. Balcarras 
(1 De Gex & 8m. 683), the plaintiff described himself " as 
formerly of Blackwood, in the coun^ of Lancaster, but now 
working on the line of railway between Shefiield and 
Manchester, labourer," the court thought the description 
insufficient, but doubted whether it was a proper case for 
security for costs, or whether it should not nave been met 
by demurrer. The motion stood over to amend. 

But if a plaintiff, whose description is correctly given in 
the bill, changes his residence firequently after the filing of 
the bill, he wiU be ordered to ^ve security for costs : (Player 
▼. Andierson^ 15 Sim. 104.) If a plaintiff, ordered to give 
security, gives an insufiGlcient security, he will be ordered to 
give another within a limited time, and if he does not do it 
then, a peremptory order will be made that he shall do so 
within a further limited time, and if default made, that the 
bill should stand dismissed with costs : ( Oiddings v. Giddiness 
10 Beav. 29.) In this case the time fixed was six months. 
And where the surety for costs of a plaintiff residing abroad, 
became bankrupt a few days after a decree dismissing the 
bill with costs, the court would not allow a petition of 
rehearing presented by the plaintiff to ffo on uLtil he had 
found a new surety : (Lauiour v. Holconie^ 1 Phil. 262.) 

Security for costs, on the ground of residence abroad, 
T 2 



208 N»W EQtnTT PRACTICE. 

will only be reauired where such residence is Tolnntary, 
that is, where it is notacompulsor]^ incident of dut^r. Thus, 
security for costs will not be reauired of a seafanng man 
(^Gowran v. Bamett^ Sau. & So. 051, note^, nor of a surgeon 
in the army residing abroad with his regiment ( Wright t. 
Everard^ ibid.\ nor of a naval officer on half-paj, residing in 
a colony and there holding an official appointment {Evelyn 
T. Chippendalef 9 Sim. 497), nor of a colonial judge residing 
as such in one of the colonies : (Thornton t. Wilson^ I Hog. 
20.) But an officer on half-pay, resident abroad, and not 
holding any appointment requiring his residence abroad, is 
not exempted : {Long y. Tottenham, 1 Irish Chan. Rep. 127.) 

It seems scarcely necessary to say, though the pomt has 
been the subject of discussion and decision, that a plaintiff 
may, instead of security, deposit money. To fix the proper 
amount was referred to the Master; probably the court 
would now at once do that in court ; if not, it would be 
referred to chambers, and there be fixed by the chief clerk: 
Fellowes ▼. Deere, 8 Beav. 353.) 

If a plaintiff, originally resident in this country when he 
filed his bill, ^oes abroad to attend to his aflTairs, and not to 
avoid his creditors, and with intention to return, he will not 
be ordered to give security: {Home v. Thompson^ Sau. 
k So. 622.) 

But if a party ordered to pay costs goes abroad, and it 
is shown to the satisfaction of the court that he has gone 
abroad to avoid the payment, he will be ordered to give 
security for costs, and proceedings in the suit will be in the 
mean time stayed : (Busk v. Beetham, 2 Beav. 557.) 

Of course, if a plaintiff on the face of his bill misHates his 
place of residence, he will be ordered to give security for 
costs: {Sandys v. I^mg, 2 Myl. & K. 48.) 



Taxation of Costs. 

The taxation of costs in suits is of course : a direction to 
tax forming always part of the decree or order. When matters 
have arrived at that stage of the cause, that a provision for 
the costs can be made, the reference to tax is now to the 
Taxing Masters, who perform all such duties as were before 
referred to or performed by the Masters in Chancery in relation 
to the taxation of costs ; and have, in such matters, all their 
powers and authorities to administer oaths, to examine 
witnesses and parties, to order the production and inspec* 
tion of books, papers, and documents, to proceed de die in 
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dim to make separate reports and certificates, to rec^uire 
that any party oe represented by a separate solicitor: 
(9th Order, 1842.) 

The references are made to the Taxing Masters in rotation ; 
or, if there has been any former taxation in the same cause 
or matter, then to the Taxing Master before whom such 
former taxation has taken place : (10th of same Orders.) 

The taxation is practically carried on thus : the solicitors 
of the parties in the cause take into the office of the Taxing 
Master their bills of costs copied on foolscap, with a margin, 
and a copy of the decree. The clerk will then get the name 
of the Master in rotation marked on the bill of costs. The 
bill of oosts is then left with the clerk of that Master, and a 
warrant to tax taken out, which must be served on the 
other parties. 

I have already observed that there are two modes of 
taxing costs, one as between solicitor and client, the other 
as between party and party. The minutis of the difference 
between these two methods of taxation are a species of law 
only known in the Taxing Masters' offices, and to a few very 
experienced solicitors, and are too minute to be subjected 
to any general rule. All that can be said upon it as a guide 
is this, that in taxing, as between party and party, there are 
certain fixed proceedings for which charges may be made by 
the solicitor of a fixed amount, and no more than that 
amount will be allowed to be charged against the party 
having to pay costs, under any circumstances. Thus, for 
the instructions for a bill, the one pound fourteen shillings 
of schedule A. of the Orders of 7th August, 1852, and no 
more, will be allowed, whether the preparation of those 
instructions was very difficult, and occupied three days, or 
whether they consist of a page, and occupied as many hours. 
So, in the taxation as between party and party, if the solicitor 
thought fit, under the old practice, to pajr to counsel for 
settling a bill more than two guineas for thirty folios, three 
guineas for sixty folios, and so on, he would not be allowed 
the excess in taxation as against his opponent. Under the 
new system of pleading, the length of pleadings being so much 
diminished, and their difficulty increased, this rule is 
obviously inapplicable, and I beheve in practice the Taxing 
Masters do not adhere to it. 

In taxation, as between solicitor and client, every charge 
that a solicitor might fairly make and be allowed in a matter 
purely between himself and his client, that is, in a matter 
not in court, will not as a matter of course be allowed. 
Thus, to take an instance quoted by Mr. Daniell, p. 1311, 
T 3 
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from Mr. Smithes original work, where a defendant, 
by hu own delay, allowB himself to be put in contempt, 
although clearly his solicitor would, as against him, be 
entitled to charge the costs incurred, the deifendant would 
not, in taxation, as between solicitor and client where the 
costs are to be paid out of a common fhnd, be allowed those 
costs out of the fund. The taxation as between solicitor and 
client is, in fact, somewhere between the taxation as between 
party and party, and what it would as between a party 
disputing his solicitor's bill, and his solicitor. 

And here I may, in passing, notice a point of costs arising 
under the new practice, recently settled, viz., the costs that 
will be allowed for fees to counsel acting as special examiner. 
The rule laid down by the Master of the Rolls in a recent 
case, not reported, is this:— No fee will be allowed to 
counsel for perusing the pleadings laid before him, under 
the 31 St section of the 15 & 16 Vict. c. 86. The fee to be 
allowed for examining, is &\e guineas for each sitting ; and it 
is understood that a sitting means the period during which the 
court is accustomed to sit, viz., five hours, unless the whole 
examination is completed in less time, in whioh case the 
sitting would of course be a complete sitting, and the fee of 
five guineas would be allowed in taxation. This rule is 
understood to apply to sittings in London, and to refer to 
taxation as between party and party. Whether for sittings in 
the country at any distance, or on taxation as between 
solicitor and client, any larger fee would be allowed, is 
unsettled. 

Upon the general practice of what is allowed in taxstion, 
either as between party and party, or between solicitor and 
client, for fees paid to counsel with briefli (a yery material 
question always to the solicitor), there is no fixed rule ; as 
the fees which will be allowed depend much on the nature, 
importance, and difficulty of the suit. It may, however, 
be safely assumed that even as between party and party, 
one guinea for three brief sheets to leading counsel, and two 
thirds or three fifths of that to junior counsel, will be 
allowed. 

For fees to counsel on the hearing on further considera- 
tion, although the original brief is always delivered with the 
new brief, and, although, in practice, it is necessary for 
counsel to read the original brief, whether he held it or not, 
yet, in taxation of costs, no fee to counsel with the original 
brief is allowed; but a fee somewhat larger than that doe 
to its mere length, will be allowed on the brief on farther 
consideration. 
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In taxation, 88 betwe^i party and party, the Taxing 
Master may allow to the party entitled to receive such costs, 
all such just and reasonable expenses as appear to have 
been properly incurred in — • 

The service and execution of writs and the service of 
orders, notices, petitions, and warrants. 

Advising with counsel on pleadings, evidence, and other 
proceeding in the cause, procuring counsel to settle and 
sign pleat&ngs and such petitions as may appear to have 
been proper to be settled by counsel, procuring consultations 
with counsel, procuring the attendance in the Master's office 
upon questions relating to pleadings or title : (this is of 
c»ur8e nearly obsolete, and as applied to procurinj^ the 
attendance of counsel before the judge in chambers, it will 
be subject to the 56th Order of October, 1852.) Procur- 
ing evidence by deposition or affidavit, and the attendance 
of witnesses, and supplying counsel with copies of, or extracts 
from, necessary documents: (120th Order, 1845. J 

As to what scale or amount of fees to counsel for attend- 
ing the judge in chambers will be allowed, there is no very 
settled rule. 

Under the 10th of the Order of June, 1850, in all pro- 
ceedings before the Master when he is attended by counsel, 
the allowances on the taxation of costs, in respect of the liees 
to such counsel, are to be regulated upon the same principle 
as^ if the proceedings were before the court. And this 
principle, I believe, is considered to be applicable in taxing, 
m reference to the attendance of counsel before the judge 
in chambers. But as the proceedings in chambers are very 
different from those in court, that is, as suaimonses have to 
be frequently adjourned from day to day, whereas causes 
rarely require that, it is not an easy matter to apply the 
rule. 

The payment of costs, whether by a party to the cause, 
or a person not a party but ordered to pay, may be enforced 
either by attachment under the 11th and 15th Orders of 
August, 1841, or under a writ of ^. fa, or eUgiU in pur- 
suance of the Orders of 10th May, 1839. To obtain such 
payment, the party entitled, when he has obtained the 
Taxing Master's certificate of costs, and filed it, nnd pro- 
cured an office copy, if the party liable, on application, re- 
fuses or neglects to pay the costs, issues a subpoena for costs, 
snd serves it upon him personally, at the same time demand- 
ing the costs. If the party liable to pay makes default, an 
attachment issues against him as of course. The execution 
of the attachment is the same as of an attachment for default 
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of appearance, of which I have treated in a preceding part 
of this work. 

The other mode of enforcing payment of costs, under the 
Orders of 1839, hy Jieri facicu^ or elegit^ and vendUwni 
exponas, is pursued in the same manner as in enforcing the 
payment of any other money ordered to be paid by a decree 
or order of the court, of which course of proceeding I have 
also already treated. 



Payment into and out of Court. 

One of the most frequent steps required during the pro- 
gress of a suit, for the protection of the funds in litigation 
or for other reasons, is the payment or transfer of money or 
stock into court. 

Payment into court will, in general, be ordered where the 
party holding the money admits that he has it in his pos- 
session, and admits the title of the plaintiff to it wholly or 
partially, that is, admits his title to have it secured. Thus, all 
persons who admit the possession of money, and admit that 
they are clothed in respect of it with a character directly or 
indirectly fiduciary, will, in general, be ordered, pending the 
litigation, to pay it into court. 

With reference to the essentials for supporting a motion 
that a party may pay money into court, that is, for obtain- 
ing payment into court before decree, the new procedure 
under the 15 & 16 Vict. c. 86 and the Orders, does not seem 
to be materially different from the old procedure. Such a 
motion must proceed entirely upon the answer ; and there- 
fore, whenever a bill is filed with a view to secure as well as 
to adjudicate upon the right to any sum of money, interro- 
gatories shr)uld be filed, and an answer required. 

Money will not be ordered to be paid in by a defendant, 
unless the plaintiff's title is clearly admitted by the answer; 
it need not be an absolute admission of title, but an admis- 
sion shewing a high probability of title. In the case to 
which I shall refer, the plaintiff alleged herself to be next- 
of-kin to A. the defendant : the trustee for the next-of-kin 
admitted he had been informed, and believed, that the 
plaintiff had claimed for ten years to be one of such next- 
of-kin, but that, on inquiry directed by the court, she had 
failed to make out her claim ; and he denied belief that 
she was sole next-of-kin. He admitted the possession of the 
trust fund. The court held there was no sufficient admis- 
sion : (JM' Hardy v. Hitchcock, 11 Beav. 73.) So, vaDMeu 
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V. Flmt (4 Myl. & Cr. 502), the plaintiff asserted his title 
as heir-at-law of A., of whom the aefendant was a trustee. 
The defendant said he did not. know whether A. left the plaintiff 
her sole heir-at-law, or whom she left her heir-at-law ; and 
Lord Cottenham refused a motion for payment of money 
into court. 

The answer must also clearly admit the receipt or pos- 
session of the money, and the admission must be of a clear 
som, that is, if the defendant admits he has money, but 
does not say how much, or if he admits, what is the same 
thing in e£^ct, that he has received moneys, and made pay- 
ments, and does not admit a specific balance, a motion 
cannot be sustained. Thus, in Freeman v. Fairlie (3 Mer, 
32), the defendant admitted that the trust funds remained 
vested in the public securities in India, either in his name or in 
the name of his house of business, but which, in particular, 
he could not set forth, but subject to his disposal, wdess some 
part of the produce is in the hands of the said house at interest^ 
which he apprehends may be the case. The court somewhat 
indignantly said, there was not an admission of possession of 
the money in his hands sufficient to order payment into 
court. 

In Boschetti ▼. Power (8 Beav. 98), Power ^ Auriol^ and 
Shea were called upon to transfer into court a specific sum 
of consols, being trust money alleged to be standmg in their 
jomt names. Power admitted it was standing in the names 
of the three ; the two others admitted that there was a large 
mm standing in the three names, but did not specify the 
amonnt. 

The court held there was not a sufficient admission, and 
Tefosed the motion. 

The motion must be grounded on the admission alone ; 
the plaintiff cannot produce evidence to contradict, or even 
to explain, the answer. Thus, in Boschetti v. Power, the 
plaintiff tendered evidence to supply the defect of the 
answer, consisting of affidavits of the two defendants them- 
selves sworn in another matter in the same suit, and an 
affidavit by the plain tiff^s solicitor, that he had inquired, 
and been mformed, by the chief accountant of the Bank 
that there was the alleged sum standing in the names of 
the trustees. But the court refused to proceed on anything 
but the answer, and refused, as we have seen, the motion. 

So, the same doctrine was finally well established in 
Edwards ▼. Jones (1 Phil. 501), and to its utmost extent, 
going so far as this, that even when the answer neither 
a^lmits nor denies facts relating to the tide of the plaintiff^ 
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but ignores them, evidence by affidavit cannot be let in 
to supply the defect. That was, it is true, a case of pro- 
duction of documents ; but the rule as to obtaining pay- 
ment of money into court upon the answer, has always 
been at least as stringent against the plaintiff, as that on 
production of documents. 

The persons against whom such motions are most fre- 
quently made are trustees, executors, and other persons in 
a fidudary character. But it is not in every case where 
there is a trust, that the money will be ordered into court. 
Thus, though a party, having a contingent interest in a fimd, 
has in a proper case a right to have it brought into court ; 
yet, where in such a case there was no allegation or pretence 
of danger, and the plaintiff owed a debt to the estate, 
which more than coveml his interest, and other cestuis que 
trust resisted the application, the court refused to order the 
money into court : (Ross v. Ross, 12 Beav. 89.) Nor will 
the court order money into court which an executor swears 
by his answer he has retained in satisfaction of a debt due 
to him from the testator : {MiddLeton v. Poole^ 2 Col. 236.) 
But in BarOett v. Bartlett(4 Hare, 631), where the plaintiff 
was entitled only to a contingent interest in a sum, in which 
others were interested, and opposed the motion, and without 
allegation of danger, the court ordered the whole sum to 
be brought into court. 

But it a trustee has had a fund in his hands, and has 
misapplied it by improper investment, or otherwise, he will 
be ordered to bring it into court. Thus, in Hinde v. Blake 
(4 Beav. 597), where an administrator sidmitted in his ex- 
amination before the Ma&ster, that he had possessed himself 
of stock belonging to the intestate, and sidd he had since 
sold it out, and obtained and taken > ** in lieu thereof other 
securities or property," but without saying what, the 
Master of the Rolls ordered the transfer of the sum into 
court, giving the defendant time to say in what he had 
invested the money, and to call it in. So, in Bourne v. 
Mole (4 Beav. 417), two sureties being authorized to invest 
money on good security, one of them received a sum of one 
thousand five hundred pounds, and invested it in his own 
name on mortgage of leasehold property, of which he was 
the lessee ; the property was of insufficient value, and being 
sold only produced two hundred and fifteen pounds. The 
court would not determine the right of the defendant so 
to invest on motion, and ordered the money into coiu*t. 

The practice applies as well to implied, as to actual 
trustees. Thus, m Leigh v. Macatday (1 Y. & Col. 260), 
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it was held, that if once a Court of Equity traces oat trtut 
money in the hands of a person who has not primd facie a 
right to hold it, the money will be brought into court. So, 
where there was a bill for specific performance by the 
▼endor, and the auctioneer who had a considerable deposit 
in his hands was made defendant, the court held, on a motion 
for paying the money into court, that the auctioneer bein^^ 
a mere stakeholder, the court would secure the stake 
pending the litigation, and deducting the amount of the 
auctioneer's claim, he was ordered to pay the rest into court : 
(Yateit V. Fairhrother, 4 Mad. 23.) 

As between partners, too, sometimes in suits for winding- 
up partnerships, or taking the accounts of dissolved partner- 
ships, money in the hands of one partner will be ordered to 
be brought into court 

In general, a partner, insisting by his answer that the 
balance of the account is in his favour, is not obliged to 
bring into court what is in his hands ; but, if he has received 
money contrary to good faith, he will be ordered to bring it 
in. Thus, in Foster v. Donald (1 Jac. & W. 252), the 
partners having agreed to dissolve, one of them, under 
pret^ace of going to London to consult friends, went round 
to customers and collected debts due from them ; he was 
ordered to pay in what he had received. 

So without any fraud, under circumstances, the money in 
the hands of a partner may be ordered to be brought into 
court. Thus, where a partnership of A. and B. was dis- 
solved and succeeded by that of B. & C, who took upon 
themselves to adjust the affairs of the former partnership ; 
B. died, and his executors filed a bill against G. for an 
account of the partnership dealinors of B. and C. The court 
having directed an account of both partnerships, and C. 
admitting, by his answer, that ho had received money on 
account of the partnership of A. and B., it was held, that 
he must pay that money into court : (Tofidmin v. Copland^ 
3 Y. & Col. 625.) 

When purchase money will be ordered to be paid in 
in suits for specific performance, is rather a question arising 
on the law of vendor and purchaser, and the nature of the 
particular contract, than one of practi(;e. 

The proceeding for obtaining an order to bring money 
or stock into court, is by motion on notice ; and all the 
parties interested in the fund ought to be before the 
court. When the order has been obtained, it must be 
served on the defendant personally, and if the party on 
whom it is made refuses or neglects to obey it, he will 
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be liable to process of attachment, as in the case of any 
other order. 

llie solicitor of the party ordered to pay the money in, 
and desiring to comply with the order, pursues the same 
course as that already pointed out in reference to other 
kinds of orders for paying in money. 

Executors and trustees, desiring to free themselves from 
the liabilities s rising out of the possession of the trust 
moneys, may, in certain cases, pay them into court under 
the Legacy Act. the 36 Geo. 3, c. 52, s. 32, or the Trustees 
Relief Act, the 10 & 11 Vict. c. 96. 

The former act enacts, that when by reason of the in&ncy, 
or absence beyond seas of any person entitled to any legacy, 
or to the residue of any personal estate, or any part thereof, 
chargeable with the legacy duty, the person or persons 
having or taking the burthen of any will or testamentary in- 
strument, or the administration of such personal estate, cannot 
pay such legacy or some part thereof, although they may 
nave the same m their hands, such persons may pay such 
legacy or residue, or any part thereof, after deducting the 
duty chargeable thereupon, into the Bank of England, with 
the privity of the Accountant- General, to be placed to the 
account of the persons or person for whose benefit the same 
shall be paid ; for payment of which money, the Accountant- 
General is to give his certificate, as usual, on production 
of the certificate of the Commissioners of Stamps that the 
duty thereon has been duly paid ; and such payment is to 
be a sufiicient discharge for the money so paid in, provided 
the duty be also paid ; and such money, when so paid in, 
is directed to be laid out by the Accountant-General, with- 
out any formal request for that purpose, in the purchase of 
three per cent, consols, which, with the dividends thereon, 
are to be transferred and paid to the persons entitled 
thereto, or otherwise applied for their benefit, on appli«-a- 
tion to the court by petition or motion, in a summary way. 

For payino: money m under this act, no order is requisite ; 
for transferring stock, an order, which will be of course 
ex parte, is requisite. 

The executor may retain his costs out of the interest, and 
pay in the balance. 
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rV. Of Service 



In causes regularly conducted, and in matters not requir- 
ing personal service, the usual and sufficient service of all 
proceedings requiring service is on the solicitor of the party 
at his place of business. 

The 17th Order of 1842 prescribes that every solicitor of 
a party suing or defending by a solicitor, shall cause to be 
indorsed or written upon every writ which he shall sue out, 
upon every information, bill, demurrer, plea, answer, or 
other pleading or proceeding, and all exceptions which he 
may leave with the Clerks of Records and Writs to be filed, 
and upon all instructions which he may give to the Clerks 
of Records and Writs for any appearance or other purpose, 
his name and place of business, and also (if his place of 
business shall be more than three miles from the Record 
and Writ Clerks Office), another proper place (to be called 
his address for service), which shiQl not be more than three 
miles firom the said office, where writs, notices, orders, 
warranto, rules, and other documents, proceedings, and 
written communications may be left for him. And where 
any such solicitor shall only be the agent of another solicitor, 
he shall add to his own name or firm and place of business 
the name or firm and place of business of the principal 
solicitor. 

By the 19th, where a party sues or defends by a solicitor, 
and no address for service of such solicitor shall have 
been indorsed or added, pursuant to the directions of the 
17th Order, all writs, notices, orders, warrants, rules, and 
other documents, proceedings, and written communications 
not requiring personal service on the party to be afiected 
thereby, and which have heretofore been served upon the 
sworn clerks or waiting clerks, shall, unless the court shall 
otherwise direct, be deemed sufficiently served upon the party 
if served upon his solicitor at his place of business ; but if an 
address for service of such solicitor shall have been indorsed 
or added as aforesaid, then all such writs, notices, orders, 
warrants, rules, and other documents and written communi- 
cations shall be deemed sufficiently served upon such party 
if left for his solicitor at such address for service. 

The 20th requires that a party proceeding in person shall 
indorse his name, residence, and address lor service on all 



And the 2 1st, that when the party sues or defends in person, 
and no address for service of such party shall have been in- 
[CH.] U 
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doraed cy wiittea, |Mi wiiirto the dbectioiioftfaegOdi Order, 
aad in caMSF vbere war partr has ceased to have a solicitor, 
all vni5» BodoeB. wamiitB, mlesand other docamentB, pro- 
eeiedbi^ aodvntteoouaaiiaDealioiisnotreqairiogpenoxial 
wrvice iipoa the paitj to be ajfrrtaed tiierebj, ahalt, unless 
tbe oomt skaQ otibervisedireei, be deemed to be snfficientlj 
Krred Tipon the partr, if Berred upaa him personally, or at 
hb plaoe of rendeoee ; but if an address fiir service of such 
party shall have been iadoraed or added as aforesaid, 
tlkCB all BBch writs, ■oticea, orders, warrants, roles and 
other docuDents, prooeedii^s, and written eommunicatioDB 
shall be derwifd sufficientfy served npoa sadk party, if left 
for him at such address for serviee. 

All serrioes not reaiiirin|; personal service must be 
»(.rrt<d before e^:ht o^oock m the evening, otherwise it 
sIulJI J« deemed fiervioe on the next day, exdnding Sondays : 
(22Dd Older.) 

When a ao l idto r has caused an appearance to be entered, 
or an answer, demurrer, plea, or replication to be filed, he 
must, oo the same day, nve notice thereof to the solicitor of 
the adTcne party, or to &e party himself if he acts in person: 
(iSfd Order.) 

Where exceptions for scandal or insufficiency are filed, 
notice thereof must be givai,the same day, to the solicitor of 
the adverse paitv, or to the party himself: (24th Order.) £x- 
ceptioDsfor unpertinence are, as we have already had occasion 
to nodoe, abolished by the 15 & 16 YicL c. 86, s. 17. 

Service <rf'a bill or daim snbstitoted for the service of 
subpoma to ^pear and answer, is by serving a printed copy 
erf* the bin or <uini, with the indorsement prescnbed by the 
15 & 16 Yict. c 86, 8. 3. 

A copy of an amended bill or daim, whether iroon sn 
amendment b^ a reprint, or by such alterations and additions 
as mentioned m the 7th Order of August, 1852, is to be served 
on the defendant or his solicitor, and the copy most be 
stamped with the proper stamp by the Writ and Record 
Clerx : (9th Order, August, 1852.) And whenever, under 
the old practice, service of subpcena to appear and answer 
on amended bill might be made on the defendant's solidtor, 
service on the defendant's solictor of the printed copy is 
good service : (lOth same Orders.) 

Wlien the defendant defends in person, service at ius 
address for service is good service : (1 1th same Orders.) 

Unless the court gives spedal leave to the contrary, there 
muHt be two clear days between the service of any notice of 
motion, or any petition, and the day named or appointed for 
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hearing the motion or petition. In the computation of such 
two dear days, Sundays and other days on which the offices 
are closed, except Monday and Tuesday in Easter week, 
are not to be reckoned : (16th Order, 1845, No. 47.) 

The court will sometimes give leave, on ex parte applica- 
tion, to serve short notice of motion ; that is, notice with 
less than two clear days between the notice and the hearing ; 
when that is done, the notice must express on the face of it 
that it is by leave of the court, and should state the date of 
the leave, and the date for which the hearing is appointed. 

Service of a bill has frequently to be made abroad. 

By the 33rd Order of 1845, the court, upon applica- 
tion supported by such evidence as shall satisfy the court 
m what place or country the defendant is, or may probably 
be found, may order that the subpoena to appear, or to appear 
and answer the biU, may be served on such defendant in 
such place or country, or within such limits, as the court 
thinks fit to direct. And now the court orders the printed 
eo|^ bill or claim to be served under this order. 

jDie order limits such time (depending on the place or 
country within which the printed copjr bill is to be served) ; 
after service of the printed copy bill, within which such 
defendant is to appear to the bill, and also (if an answer be 
required), a time within which such defendant is to plead, 
answer, or demur, or obtain from the court any further 
time to make his defence to the bill. 

The 3rd article of the above Orders, prescribes that at the 
time when such subpoena shall be served, the plaintiff is also 
to cause the defendant to be served with a copy of the bill, 
and a copy of the order giving the plaintiff leave to serve 
the subpoena. As now the service of the printed copy has 
the same effect as service of the subpoena had, an additional 
copj of the bill is unnecessary ; but a copy of the order 
giving the leave will be sdll requisite. Such an order is 
obtained on an ex parte application, supported by affidavits 
verifying the locale of the defendant ; and the affidavit 
should also verify so much of the status of the defendant, 
with reference to the suit, as will explain to the court the 
nature of his interest and responsibility. 

It is unnecessary to go into a recapitulation or analysis of 
the cases on this subject, as to the time the court will give ; 
as it is entirely a matter of discretion, and the court fimits 
always such a time as, having regard to the nature of the suit^ 
the locality of the defendant, and the publicly known or 
proved state of the means of transit to and from that 
locality, it may deem to be reasonable, 
u 2 
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Service of subpoena to hear jud^ent was, under the 
16th Order of 1845, No. 45, to be within four weeks after 
publication had passed. As there is now no such thing as 
publication passmg, the subpoena will be served within fonr 
weeks of the time when, under the orders of the court, the 
evidence is closed. 

It must be served at least ten days before the return 
thereof, and is not to be returnable at any less time than 
one month from the teste of the writ. Service of it on the 
defendant's solicitor is good service : (26th Order, 1845.) 

A copy of the subpoena should be served on each defen- 
dant, producing to him at the same the original. 

When an injunction has been obtained, in strictness the 
party affected should he personally served with a copy of 
the writ of injunction, in practice, the party enjoined is 
rarely served with anything more than a copy of the order 
made by the court, and no writ is sued out. 

In general, service of a decree or order should be by 
personal service of a copy, but in certain cases the conrt 
will permit substituted service. With regard to the service 
of summonses for attendances in chambers; by the 4tb 
Order of 16th October, 1852, in cases of applications 
under the 15 & 16 Vict. c. 86, s. 45, applications for 
guardianship and maintenance of infants, originating in 
chambers, and of all other applications originating in 
chambers, a duplicate of the summons is to be filed in the 
Record and Writ Office; and in cases where service is 
required, the copies served are to be stamped in the manner 
provided by s. 46 of tTie act. 

By the 5 th Order, in cases where proceedings originate in 
chambers, the original summons is to be served seven clear 
days before the return thereof. All other summonses, not 
bemg summonses referred to in the second of the same 
orders, are to be served two clear days before the return 
thereof. 

As service cannot be always effected upon the party who 
ought to be served, the court, in a variety of instances, allows, 
what is termed substituted service, that is, service upon 
some other person, which is to have the same effect as if the 
service had been upon the right person. 

With regard to service or a printed copy bill or claim 
under the 15 & 16 Vict. c. 86, the act (5th section), ex- 
pressly reserves to the court liberty to direct substituted 
service in such manner and in such cases as it shall think fit 

I have already, in treating of bills, discussed the cases, 
and pointed out the principle on which substitution of a 
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person to receiire serrioe in lieu of the right person is based, 
and it is unnecessary here to treat of it farther, as eyery case 
subject to that general principle stands on its own drcum- 

stances. 

Of Attachmeni generaUy. 

I have already nointed ont, that attaching a party is the 
principal practical step taken to compel a party to do that 
wbidi, ander the Greneond Orders, or practice, or under 
special orders of the court, he ought to do ; and I have 
pointed out many of the cases in which, and the mode in 
which, this process is applied. It remains to state some 
matters generally connected with the subject. 

And first, as to when an attachment may and when it 
may not be issued. 

An attachment issues, in general, against a party not 
appearing or not answering, or the like, in due Ume, as of 
course. But as against a married woman, leave must be 
obtained, and according to Oraham ▼. Fitch (2 De Grex & 
Sma. 246), such leave cannot be obtained ex parte. Attach- 
ment under the 11 th Order of 1841, is not the course, where 
a party upon a taxation not in a cause is found debtor to 
his solicitor ; there the old practice must be followed : (Re 
IfmdL, 9 Beav. S32.) 

An attachment may issue against a minor ordered to con- 
vey, and if a party interferes to prevent his obeying the 
order, that is a contempt: {ThomoB v. Owynne^ 8 Beav. 
812.) 

When an attachment is issued for want of an ai>pearance, 
there must be, on obtaining it, an affidavit of service of the 
copy bill, and if for default of answer, an affidavit of service 
of a copy of the interrogatories. But the attachment is not 
bad because the affidavit on which it vras obtained was 
made fifteen n^onths before, unless something has occurred 
anoe which alters the state of the case : {Wroe v. Clayton^ 
16 Sim. 183.) 

The affidavit must, however, be precise. An affidavit, 
therefore, of service of subpcena to ap])ear and answer, 
which did not clearly show where the service was, was held 
insufficient, and an attachment obtained on such an affidavit 
wasdischaTs:ed: {Bickfard y. Shewes^^ Sim. 428.) 

An attachment, though regularly issued, may be dis- 
charged, if the obtaining of it was against good faith, as 
where the defendant had reasonable ground for thinlnng 
that an answer would not be required without prevjous 
u 3 
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intimatioD, attachments for want of answer were dbcbarged, 
the defendants paying the costs : {Siderfield v. Thatcher, 
11 Beav. 201.) » 

And when there was proof of the defendant's inability, by 
reason of illness, to put in his answer, proceedings of coo- 
tempt were stayed : {Hicks v. Lord Alvatdey, 9 Beav. 163.) 

The effect of an attachment is generally to prevent the 
party from taking any active step till he has cleared his 
contempt. But a party against whom an attachment has 
issued for disobeying an order may move to discharge it : 
(Broum v. NewaU, 2 Myl. & Cr. 558.) But if an attach- 
ment has issued against a defendant for want of answer, he 
cannot file an answer and demurrer ( Vigers v. Lord Avdley, 
2 Myl. & Cr. 49), nor can he demur : (Taylor y. Sheppard, 
1 You. & Col. 94.) 

If an attachment is issued for costs, it does not deprive 
the party issuing it of any lien or right of set-off he may 
have for the payment : (fiawhree v. Watson, 2 K. 713 ; and 
Davies v. Bush, You. 358.) 

When an attachment has issued, and the party has been 
taken, and is entitled to his discharge in consequence of the 
neglect of his opponent of some necessary step, and he re- 
mains voluntarily in prison, another attachment may be 
issued, and he will be lawfully detained under the second 
attachment : (see Woodward v. Conebeer, 1 Hare, 297 ; and 
Miles v. Williams, 9 Jur. 1030.) 

The writ of attachment is prepared by the solicitor of the 
party seeking to issue it, or by the party himself, if he sues 
or defends in person : (16th Order of 1842 ; the forms are 
kept printed at law stationers.) The writ must be indorsed 
with the name and address of the solicitor, or of the party, 
if acting without a solicitor ; and the natm^e of the writ is 
stated by indorsement on the back. It is to be presented 
to the Clerk of Records and Writs in whose division the 
cause is, and he seals it : when the writ is left for sealing, a 
praecipe must be left with it. The pra5cipe is a direction 
m writing to the Clerk of Records and Writs to seal the 
attachment. It states the title of the caupf*, the ground of 
the attachment, and the county into which it is to issue. 

Of Taxation of Solicitor's Bills of Costs. 

The taxation of a solicitor's bill of costs depends on the 
practice of the court, founded on its inherent jurisdiction, 
and on the provisions of the 6 & 7 Vict, c- 73. 

Of the taxation of costs for the business done in a suit 
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onder tlie ordinary practicti of the court, I have abeady 
treated in discussing the subject of costs generally. Bat 
that portion of the subject relates only to the case of the 
costs payable by the adverse party, or out of a fund charged 
with the costs as between solicitor and client. There re- 
mains to be considered the rights of the solicitor and client, 
on the subject of costs as between themselves ; for there are 
many charges which the solicitor may be entitled to make 
to his client in a suit, whether the costs are taxed as be* 
tween party and party, or as between solicitor and client, 
and there is, in addition, the subject of bills of co8t» for 
husiness done either partly in a suit and partly not in a suit, 
or altogether not in a suit. In all these cases the solicitor's 
hill is, under certain regulations, liable to taxation. 

The 87th section of the 6 & 7 Vict. c. 73, provides that 
no attorney or solicitor, nor any executor or administrator, 
or assi^ee of any attorney or solicitor, shall commence or 
maintam any ^action or suit ibr the recovery of any fees, 
charges, or disbursements for any business done by such 
attorney or solicitor, until the expiration of one month 
(which 18 by s. 48 to be a calendar month) after such attorney 
or solicitor, or executor, admmistrator, or assignee of suca 
attorney or solicitor, shall have delivered unto the party to 
be charged therewith, or sent to the party, or left* for him 
at his counting-house, office of business, dwelling-house, or 
last known place of abode, a bill of such fees, charges, and 
disbursements, and which bill shall be either subscribed with 
the proper hand of such attorney or solicitor (or in the case 
of a partnership by any of the partners, either with his own 
name or with the style or name of such partnership), ac- 
companied by a letter subscribed in like manner, referring 
to such bill. 

And upon the application of the party chargeable by such 
bill within such month, it shall be lawful in case the business 
contained in stwh hiU^ or any part thereof^ shall have been 
transacted in the high Court of Chancery, or in any other 
Cottrt of Equity^ or in any matter of bankruptcy or lunacy^ 
or in case no part of such business shall have been transacted 
ta any cowrt of law or equity^ ior the Lord High Chancellor 
or the Master of the Rolls ; and in ca»e any part of such 
business shall have been transacted in any other court, for 
the Courts of Queen's Bench, Common rleas. Exchequer, 
Court of Common Pleas at Lancaster, or Court of Pleas at 
Durham, or any judge of either of them, and they are hereby 
required, to refer such bill, and the demand of such attorney 
or solicitor, executor, administrator, or assignee thereupon 



224 NEW EQUITY PRA^CTICR. 

to be taxed and settled hy the proper officers of the court 
in^hich such reference shall be made, without any money 
being brought into court. And the court or judge making 
such reference shall restrain such attorney or solicitor, or 
executor, administrator, or assignee of such attorney or 
solicitor, from conmiencing any action or suit touching such 
demand pending such reference. And in case no such ap- 
plication as aforesaid shall be made within such month as 
aforesaid, then it shall be lawful for such reference to be 
made as aforesaid, either upon the application of the attorney 
or solicitor, or the executor, administrator or assignee of the 
attorney or solicitor whose bill may have been, a^s aforesaid, 
delivered, sent, or left, or upon the application of the party 
chargeable by such bill, with such directions, and subject to 
such conditions, as the court or judge making such re&renee 
shall think proper: provided that no such reference as 
aforesaid shall be directed upon an application made by the 
party chargeable with such bill, after a verdict shall have 
. been obtained or a writ of inquiry executed in any action 
for the recovery of the demand of such attorney or solicitor, 
or executor, administrator, or assignee of such attorney or 
solicitor, or after the expiration of twelve months after guch 
bill shall have been delivered^ sent^ or left as aforesaid, except 
under special circumstances to be proved to the satisfaction of 
the court or judge to whom the application for such reference 
shall be maae. And upon every such reference, if either the 
attorney or solicitor, or executor, administrator, or assignee 
of the attorney or solicitor, whose bill shall have been 
delivered, sent, or left, or the party chargeable with such 
bill, having due notice, shall refuse or neglect to attend such 
taxation, the officer to whom such reference shall be made 
may proceed to tax and settle such bill and demand ex 
parte J and in case an^such reference as aforesaid shall be 
made upon the application of the party chargeable with 
such bill, or upon the a{)plication of such attorney or solicitor, 
or the executor, administrator, or assignee of such attorney 
or solicitor, and the party chargeable with such bill shall 
attend upon such taxation, the costs of such reference shall, 
except as hereinaft;er provided for, be paid according to the 
event of such taxation ; that is to say, if such bill, when 
taxed, be less by a sixth part than the bill delivered, 
sent, or left, then such attorney or solicitor, or executor, 
administrator, or assignee of such attorney or solidtor, shall 
pay such costs. And if such bill, when taxed, shall not be 
ess by a one-sixth part than the bill delivered, sent, or left> 
then the party chargeable with 'such bill, making such ap- 
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plication or so attending, shall pay such costs, and evenr 
order to be made for such reterence as aforesaid, shaU 
direct the officer to whom such reference shall be made to 
tax such costs of such reference to be so paid as aforesaid, 
and to certify what, upon such reference, shall be found to 
be due to or from such attorney of solicitor, or executOFi 
administrator, or assignee of such attorney or solicitor, in 
respect of such bill and demand, and of the costs of such 
reference, if payable. Provided that such officers shall, in 
all cases, be at liberty to certify specially any circumstances 
relating to such bill or taxation, and the court or judge 
shall be at liberty to make thereupon such order as such 
court or judge may think right, respecting the costs of such 
reference. Provided also, that it shall be lawful for the 
said superior courts and judges, in the same cases in which 
they are respectively authorized, to refer a bill which has 
been so delivered, sent, or left, to make such order for the 
delivery by any attorney or solicitor, or the executor, ad- 
ministrator, or assignee of any attorney or solicitor, of such 
bill as aforesaid, and for the delivery up of deeds, docu- 
ments, or papers in his possession, custody, or power, or 
otherwise touching the same, in the same manner as has 
been heretofore done as regards such attorney or solicitor 
by such courts or judges respectively, wheji any such busi- 
ness has been transacted in the court in which such order 
was made. Provided that it shall not be necessary, in the 
first instance, for such attorney or solicitor, or the executor, 
administrator, or assignee of such attorney or solicitor, in 
proving a cumpliance with the act, to prove the contents of 
the bill he may have delivered, sent, or left, but it shall 
b« sufficient to prove that a bill of fees, charges, or dis- 
bursements, subsci-ibed in the manner aforesaid, or inclosed 
in, or accompanied by such letter as aforesaid, was de- 
livered, sent, or lefl in manner aforesaid ; but, nevertheless, 
it shall be competent for the other party to show that 
the bill so delivered, sent, or left was not such a bill as 
constituted a bond Jide compliance with the act. Pro- 
dded also, that it shall be lawful for any judge of the 
superior courts of law or equitT to authorize an attorney or 
solicitor to commence an action or suit for the recovery 
of his fees, charges, or disbursements against the party 
chargeable therewith, although one m(mth shall not have 
expired from the delivery of such bill as aforesaid, on proof, 
to the satisfaction of the said judge, that there is probable 
cause for believing that such party is about to quit England." 
The 38th section empowers a person not the party charge- 
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able within the meaning of the 37th clause, who shall be 
liable to pay or shall have paid any such bill, to apply for a 
reference of taxation, as if he were the party charseable. 
And if, in such case, the case is one in wbidi, under the 
S7th section, application could not be made except under 
special circumstances, the court may take into consideration 
any special circumstances applicable to the person actually 
making the application, though they might not be appli- 
cable to the person strictly under the d7th section charge- 
able with the bilL The d9th section authorizes the Lord 
Chancellor or Master of the Rolls, in cases in which trustees, 
executors, or administrators have become chargeable, to 
refer the bill, on the application of a party interested in the 
property y cmt of which the trtuteey executor^ or administrator 
mm havepaH or be etUided to pay the bill. 

By the 48th section, the court may order, for the purpose 
of any such reference, the solicitor or attorney, &c., to deuver 
to the party making the application a copy of the bill, on 
his paying the costs of the copy. 

By the 4l8t section, it is provided that the payment of 
any such bill as aforesaid shall in no case preclude the 
court or judge to whom application shall be made firom re- 
ferring such bill for taxation, if the special circumstances 
of the case shall, in the opinion of such court or judge, 
appear to require the same, upon such terms and conditioiis, 
and subject to such directions as to such court or judge shall 
seem ri^ht, provided the application for such reference be 
made within twelve calendar months afler payment. 

Applications, made under the act, are to be made in the 
matter of such attorney or solicitor: (sect 43.) 

In general, it will have been seen by the act, that no 
application to tax can be made more than twelve months 
after the delivery of the bill, or if it has been paid, twehe 
months afterpayment, unless there are special circumstances. 
What are special circumstances has been the subject of mach 
discussion. 

A residuary legatee applied, more than twelve months after 
payment, to tax the bill brought against the executor. It 
was refused, notwithstanding there had been some agree- 
ment between the legatee and the solicitor, and that payment 
had been afterwards made behind the back of the legatee : 
(220 Rees, 12 Beav. 266,) 

Overcharge alone is not sufficient, but overchar^and 
surprise or pressure combined, may amount to such circma- 
stances as will entitle the client to tax a bill paid; the appli* 
eation being within twelve months of the payment. Thus, 
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where a meeting was appointed to settle important matters 
on the twenty-third of August, and the costs were then to 
be paid by A. B., and the bill of costs was only delivered 
the niffht before, and payment was then insisted on, though 
the biU was objected to : on evidence of overcharge, taxation 
was ordered after the payment : {Re Elnulie, 12 Beav. 538.) 
Bat where taxation was sought on the ground of over- 
charge in abstracts containing less than ten folios per page, 
bat there was no pressure or surprise, the taxation was 
refused : (Re Walsh, 12 Beav. 490.) 

In Re Welchnum (11 Beav. 319), the question what was 
nndue pressure came under consideration. In March, 1847, 
a railway company a^ed to purchase some property and pay 
the vendor^s costs ; m May, 1847, possession was delivered. 
The bill of costa of the vendor's solicitor was delivered on 
the 13th June, 1848, and a meeting to complete the purchase 
took place between the solicitors on the 20th June, when 
objections were made to the bill, and the solicitor offered 
to refer it to any respectable solicitor. The bill was then 
paid under protest, and with an intimation that a petition 
for taxation would be presented. It was held there was no 
sufficient pressure to justify taxation. So, in Re Drew 
(10 Beav. 368), a bill of costs was delivered on the 21st, and 
the party objected strongly to it ; on the 26th the solicitor 
demanded payment ; on the 30th the client paid it, and then 
hepresented a petition for taxation. Held, that there was no 
Bomcient pressure, and the taxation was refused. That 
overcharge alone will not do (see Re Stirhe, 11 Beav. 304) ; 
there must be overcharge and pressure. 

Where]|there is a doubtful 8})ecial agreement for costs, the 
coort has no jurisdiction on petition for taxation to construe 
it : [Re BecUe, 1 1 Beav. 600.) But the court will take the 
effect of a special agreement, in itself clear, into consideration 
on the question of taxation, under a common order for taxa- 
tion : (Re Eyre, 10 Beav. 569.) 

And under the common order, the Master may take 
an account of sams received by the solicitor for his cnent bi 
the character of solicitor, and which are connected with the 
items in the bill ; but he cannot take a general account 
between the parties : (Cooper v. JEtoart, 15 Sim. 564.) 

A special petition for taxation of a paid bill, must set 
forth the special circumstances ; but it need not mention the 

rcific items objected to. Thus, in Ex parte Andrews (13 
T. 222), the petition stated that the solicitors had re- 
fused to allow certain deeds to be examined till their bill of 
costs had been paid; but it did not refer to the items 
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objected to. The Lord Chancellor said, the alle^tion 
amounted to a special circumstance within the meanmg of 
the act, and if the petitioner had relied on that only, he 
should have made the order. Unfortunately, in that case, 
the petitioner went further, and in his affidavit fixed on par- 
ticular items, which he thought the most objectionable, but 
which the court thought sufficiently explained, and the order 
was therefore refused. 

But in Re Bennett (8 Beav. 467), where a cestui que trust 
sought to tax the bill paid by his trustee, the court said, 
that when you seek to have taxation of a bill paid, on the 
ffround of overcharges, the specific items must be alleged 
in the petition and proved in the evidence. In that case, 
however, the petitioner did not even allege any special cir- 
cvmstances, but merely that the bill contained many improper 
and extravagant charres. 

The act expressly provides that a bill may be taxed, though 
the whole of it is for business out of court, but it must he 
business connected with the attorney's profession of an 
attorney. In other words, it must be business arising out 
of the relation of attorney and client : (Allen v. Aldridgey 
5 Beav. 401.) 

A petition for taxation of a bill of costs, within the month, 
is what is termed a petition of course, and the order is as of 
course ; that is, no opposition can ^be made to it. The 
petition is therefore ex parte, like any other petition of 
course, and the order is made as of course. The petition 
then only states the employment of the solicitor, as such ; 
that the solicitor delivered the bill, and that the petitioner 
submits to pay it upon taxation. But after payment, or after 
the months the application is special, and must be served on 
the respondent, and is heard in court ; an ex parte applica- 
tion in such a case is irregular : (Ee Becke, 5 Beav. 406.) 

But aa order of course for taxation will be discharged 
with costs, if the solicitor denies the employment: {Re 
Eldridge, 12 Be&Y.SS7,) 

If a solicitor is employed by three jointly, two may present 
a petition for taxation, though the third will not concur ; 
but the third must be served : (Re Hair, 10 Beav. 187.) 

It has been stated, that to obtain taxation after payment, 
there must be pressure and overcharge. But if there is 
pressure, slight overcharge will be sufficient, and it is not 
necessary the overcharge should amount to fraud: (Re 
Wells, 8 Beav. 416.) In that case, the whole bill was only 
nineteen pounds one shilling and tenpence, the overcharges 
amoimted to two pounds four shillings, and the solicitor 
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obtained his costs of the petition and of the taxation. To 
this case the reporter appends an instructive note, that *^ the 
respondent's costs alone of these proceedings, which ended 
m striking off two pounds four shillings from a bill of nine- 
teen pounds one shilling and tenpence, were taxed at forty- 
five pounds nine shillings.'* 

It has been very much the practice to present petitions for 
taxation at the Rolls, and not elsewhere, but it is quite 
settled that such petitions may be dealt with by any Vice- 
Chancellor, as well as by the Master of the Rolls. 

With regard to the necessity of signature by the solicitor 
to his bill of costs, that is intended by the act for the pro- 
tection of the client, not of the solicitor ; and therefore, 
though the solicitor cannot sue for his bill, unless he has so 
authenticated it, the absence of the authentication does not 
prevent the client presenting a petition for taxation : (i2e 
Pender, 2 Phil. 69.) 

The payment of the bill la^primd facie, an admission of its 
correctness. Hence it is that the client, desiring afterwards 
to tax it, must i^ow special circumstances. Those special 
circumstances are usually, as we have shown, pressure and 
overcharge. The case of Re Wells shows that, if there is 
pressure proved, very slight overcharges are sufficient. And 
Ee Hardtne (10 Beav. 250), seems to show, on the other 
hand, that if there is evidence of overcharge amounting to 
fraud, that is, overcharges so gross that they must be con- 
sidered fraudulent, very little evidence of pressure will do. 
Re Drake (8 Beav. 123) shows clearly tnat one of the 
circumstances alone will not do. In that case, the petition 
alleged that the bill had been paid under protest, and speci- 
fied overcharges amounting to over half the bill. The pay- 
ment was not proved to have been made under protest, and 
the court dismissed the petition, expressing, at the same time, 
its dissatisfaction with the correctness of the items, and on 
that ground giving no costs. 



[CH.] 
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15 & 16 Vict. cap. 86. 

An Act to amend the Practice and Course of Ptoceedmg in 
the High Court of Chancery, 

Be it enacted — 

Sect. I. Practice of engrossing Jnlb on parchmetU diteoniimied, and 
a printed bill to be fled tfu^AMi— From and after the time hereiiiafter 
appointed for the commencement of this act, the practice of engroesiDg 
on parchment hills of complaint or claims to be filed in the said oonrt, 
and of filing snch engrossment, shall be disooatinned ; and the Clerks 
of Records and Writs of the said court shall receive and file a printed 
bill of complaint or claim, in lien of an engrossment thereof in like 
manner as they now receive and file snch engrossment. 

A printed bill in which a party had been described by the christian 
name of Maria Cotistantia, instead of Constantia Maria, and which 
had been altered by the plaintiff's solicitor, by transposing the words, 
strikinff out Maria, before, and writing it in mk after Constantia, was 
ordered to be filed though not wholly printed. The court observing 
that such an order would not be made extending to sanction any exten- 
sive or important alteration in the printed document, or any alteration 
which would affect its legibility: (JTeatman y. Moulsey, 16Jur. 
1004.) 

II. Writs of subpcsna and summons to be abolished, — ^The writ of 
subpoena to appear to and answer a bill of complaint, in the said court, 
and the writ of summons upon a claim shall respectively be abolished. 

III. Defendants to be served with a printed biU in lieu of the writs of 
subpoena and summons. — In lien of serving the defendant to a bill of com* 
plaint in the said court with a writ of subpoena to appear to and answer 
the same, and in lieu of serving the defendant to a claim in the said court 
with a writ uf summons upon such claim, in the mode and according to the 
practice now adopted in the said court with reference to such writs re- 
spectively, the defendant shall be served with a printed bill of complaint or 
claim, with an indorsement thereon, in the form or to the effect set out in 
the schedule to this act, with such variations as circumstances may require, 
such prmted bill of comphunt or claim so to be served being previously 
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stamped with a proper stamp by one of tbe ClericR of Records and Writs, 
iDdicating the 6ling of snoh bill of complaint or claim, and the date of 
the filing thereof. 

The indorsement on a bill or claim, if printed* may be 
altered before it is served, when the time for appearance has 
been enlar|^ or varied by the order of the court. Quar&y 
whether it is necessary that the indorsement on a bill or claim 
should be printed : (Bojfnes v. Ridge^ 9 Hare, App. 27; 
sod see ChatfiM v. BerehtokUy 9 Hare, App. 28.) 

IV. TkeJUmg and service of a printed hill or claim to have theeame 
effect as the fling and issuing of writs of subpcma and summons, — 
The filing of a printed bill of complaint or claim in the said conrt 
shall have the same effect as tbe filing of a bill of complaint or 
claim in tbe same court, and tbe issuing of a snbpnna or writ of sam- 
moDs thereon respectively now have, and tbe service upon the defendant 
of a printed bill of complaint or of a claim so filed with sncb indorse- 
ment thereon, so stamped as aforesaid, shall have tbe same effect as tbe 
serriee on him of a writ of subpoena or writ of summons respectively 
now has, and shall entitle the plaintiff in such suit to sncb remedies for 
defiralt of appearance and otherwise as he is now entitled to in case 
of doe and proper service of a subpoena to appear to and answer a bill 
of oempfadnt, or of a writ of summons upon a claim. 

V. As to senrioe of printed bUL — ^The service upon any defendant of a 
printed copy of a bUl of oomplaiot or of a claim in the said court shall 
be effected in the same manner as service of a writ of subpoona to appear 
to and answer a bin of complaint is now effected, save only that it shall 
Dot be necessary to produce tbe original bill or claim, which wHl be on 
the files of the court ; provided that the court shall be at liberty to 
ovect substftotsd service of sues fnnted bul or dum, in sussi manner 
•Bd in sncb oases as it shall think fit. 

VL Written copies qf hills mag he served m certain cases, tpoii 
pbwtf/ underttMng to file a printed eopg in fourteen dags, — 
Notwithstanding tbe provisions hereiubefiDre contained, the Clerks of 
Becords and Writs of the said court may receive and file a written 
oopy of any bill of complaint prayfaig a writ of injunction or a writ of 
M eteat regno, filed for the purpose either solely or among other things 
of making an infant a ward of the said court, upon the personal under> 
taking of tbe plaintiff or his solidtor, to file a printed oopy of such 
bill within fourteen days, and every bill of complaint so filed shall be 
deemed and taken to have been filed at the time of filing the written 
copy thereof ; and a written copy of any such bill of complaint, stamped 
u aforesaid, may be served on any defendant thereto, and such service 
fihall have tbe same efimt as the service of a printed copy. 

A plaintiff who has filed a written copy of his bill under 
the statute, may file interrogatories under section 12, not- 
withstanding the time allowed for filing the |)rinted copy 
has not expired, and he has not filed such printed copy : 
{Lambert v. Lomasy 9 Hare, App. 29.) 
X 2 



232 15 & 16 Vict. cap. 86. 

VIL PknaHff to deUoerprmkd copies or bill of cUdm pi raU pre- 
scribed bjf Lord CTumcelior, — The plaintiff in any soit to be commenced 
in the said court after the time hereinafter appointed for the commence- 
ment of thiB act, shall be bonnd to deliver to the defendant or his solicitor, 
npon application for the same, snch a number of printed copies of biabill 
of complunt or claim as he shall have occasion for, upon being paid for 
the same at snch rate as shall be prescribed by any General Order of 
the Lord Chancellor in that behalf. 

VIII. provisions as toJSing^ <fc^ prints of original bill extended to 
amendments — In certain oases a printed bill may be wholly or par- 
tially amended, — Upon the amendment of any bill of complaint or claim, 
to be filed in the said conrt, after the time hereinafter appointed for 
the commencement of this act, the provisions hereinbefore contained 
with respect to filing and serving, and delivering printed copies thereof 
shall, so far as may be, extend and be applicable to the bill or 
claim as amended : provided that where, according to the present 
practice of the said coort, an amendment of a bill or claim may be 
made withont a new engrossment thereof, or under snch other circum- 
stances as shall be prescribed by any General Order of the Lord 
Chancellor in that behalf, a bill or claim may be wholly or partially 
amended by written alterations in the printed bill of complaint or 
claim so to be filed as aforesaid. 

Where more than two folios in one place are introduced 
by amendment in a bill, it must be reprinted : {Stone y. 
Davies, 3 De Gex, Macn. & Gord. 240.) 

IX. Power to Lord Chancellor to revive the present practice as to 
jiling ofbUls^ ^c— It shall be lawful for the Lord Chancellor from time to 
time to make any order or orders directing that the provisions hereinbefore 
contained as to printing or otherwise shall be discontinaed or suspended 
until further order, and to direct that all or any of the present practice 
as to the filing of bills and claims, and the issuing and service of sub- 
pcenas and writs of summons, may be revived and come into operation 
as if this act had not passed. 

X. BUls of complaint to contain concise narrative ofmaterudfactSt 
fc., divided into numbered paragraphs^ but not to contain interroga- 
tories. — Every bill of complaint to be filed in the said court after the 
time hereuiafter appointed for the commencement of this act shall contaia 
as concisely as may be a narrative of the material facts, matters, and 
circumstances on which the plaintiff relies, such narrative being divided 
into paragraphs numbered consecutively, and each paragraph containiog, 
as nearly as may be, a separate and distinct statement or allegation, sod 
shall pray specifically for the relief which the plaintiff may conceive himself 
entitled to, and also for general relief: but such bill of complaint shall 
not contain any interrogatories for the examination of the defendant. 

It is not necessary now, in everjr case, to insert a charge 
of documents in a bill, as a foundation for the usual interro- 
gatories concerning them. 

Exceptions to an answer to an interrogatory concerning 
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docQtnenta, are now unnecessarr, because the discoTery may 
be enforced in chambers : {Perry v. TSa^pin^ Kay, App. 49.) 

XI. P&nom who9B ftania it mtd at nesef Jriend rf tang imfiuU, ^.i 
M mug tmty fc^ toMTH a wittm aut&oi^.— Before the name of any 
pereon shall be n^ed in any suit to be iostitated in the said oonrt, as 
neztfirieodof any infknt, married woman, or other party, or as relator in 
toy informatiou, anoh person shall sign a written antharity to the solici- 
ton for that pnrpose, and such authority abaU be filed with the bill, 
information, or claim. 

HL hoerrogaltorietio btJUed m Record Ogiee By phmHf wUkkt 
<Miepm6rjM.-~Withm a time to be limited hy a General Order of the 
Urd Chancellor in that behalf, the plaintiff m any snit m the said 
oonrt commenced hj bill, may, if he requires an answer from any 
liefendant thereto, file in the Record 0£Boe of the said oonrt interroga- 
tories for the examination of the defendant or defendants, or sneh of 
them from whom he shall require an answer, and deliver to the deftsn- 
^t or defendants so requh«d to answer, or to his or their solicitor, 
s copy of snch interrogatories, or of each of them as shall be applicable 
to the partieolar defendant or defendants: and no defendant idiall be 
edledopon or required to put in any answer to a bill unless interroga- 
tories shall have been so filed, and a oopy thereof delivered to him or 
lus solicitor, within the time so to be limited, or within such further time < 
u the court shall think fit to direct. 

Deliyery of a copy of the interrogatories to a bill by 
leaving it at the oflice of the defendant's solicitors, without 
bepg served on the solioitor personally, held sufficient under 
this section : (Bowen ▼. Price, 2 De Gex, Macn. & Gord. 
Bd9 ; see also the case in the note to section 6.) 

SUL DefendanU may antvfer fmth<nU leave wUkin the Hme now 
sQnoeii; though not required to to do byj^amHff; hui after that time 
^«fMmt mntt have ^os.^ Whether the plaintiff in any suit in the said 
eoort commenced by bill does or does not require any answer from the 
defeodant or any one or more of the defendants to the bill, such defendant 
or defendants may, without any leave of the court, put in a plea, answer, 
br demurrer to the plaintiff*s bill, within the time now allowed to the defen- 
dant for demurring alone to a bill, or within such other time as shall 
!» fixed by any Cfeneral Order of the Lord Chancellor in that behalf ; 
bat after that time a defendant or defendants not required to answer 
the phuntifirs bill, shall not be at liberty to put in a plea, answer, or 
demurrer to the bill, without leave of the court : prorided that the 
power of the court to grant further time for pleading, answering, or de- 
marring, to any biU upon the application of any defendant or defendants 
thereto, whether required to answer the bill or not, shall remain in full 
foree, and shall not be in any wise prejudiced or affected : provided also 
that if the court shall grant any further time to any defendant for 
pleading, answering, or demurring to the bill, the plaintiff *s right to 
nwve for a decree under the provisions hereinafter contained, shall, in 
tile meantime be suspended. 

X 3 
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XIV. I>e/eiHianf$ atmoer moff oontam ma on^ oMwer to ini^^ 
torietf htd tkitemenU nuUerial to hit eaae, — ^The answer of the defendant 
to any bill of complaint in the said ooort, may contain not only the answer 
of the defendant to the inteirogatories so filed as aforesaid, bat such state- 
mente material to the case as the defendant may think it necessary or 
advisable to set forth therein, and sach answer shall also be divided into 
paragraphs, nambered oonsecotively, each paragraph containing as nearly 
as may be a separate and distinct statement or allegation. 

XV. Plaintiff may, on expiry of time for anttDering^ hut before 
repUcationj move for a decree or decretal order — Affidavits maiy he 
JUed. — The plaintiff in any suit commenced by bill shall be at liberty, 

at any time after the time allowed to the defendant for answering the 
same shall have expired (but before replication), to move the conrt, upon 
snch notice as shall in that behalf be prescribed by any General Order 
of the Lord Chancellor, for snch decree or decretal order as he may 
think himself entitled to ; and the plaintiff and defendant respectively 
shall be at liberty to 61e affidavits in snpport of and in opposition to 
the motion so to be made, and to nse the same on the hearing of 
such motion ; and if snch motion shall be made after an answer filed in 
the cause, the answer shall, for the purposes of the motion, be treated as 
an affidavit. 

After filing a traversing note against one defendant, the 
plaintiff can proceed bj motion for decree as though the 
traversing note were an answer: (^Maniere v. Leicester, 
Kav, App. 48.) 

A plaintiff in a suit commenced by bill, before as well as 
after the 15 & 16 Vict. c. 86, may move for a decree under 
the 15th section : (Cousins v. Vasey, 9 Hare, App. 31.) 

Notice of motion for a decree, under the 15th section of 
the act, may be served on a defendant out of the jurisdic- 
tion. The order for leave to serve the notice out of. the 
Jurisdiction is to be drawn up and served, and is to specify 
the time allowed for filing afiidavits in reply: {Meek v. 
Ward, 10 Hare, App. 55.) 

XVI. Court may refuse or grant such motion, or make order for fw- 
ther prosecution^ ^c. — Upon any snch motion for a decree or decretal 
order it shall be discretionary with the conrt to grant or refose the 
motion, or to make an order giving such directions for or with respect 
to the further prosecution of the suit as the circumstances of the csm 
may require, and to make such order as to costs as it may think right 

XVII. Practice of excepting to bills, answers, <fc., for impertinenee 
abolished^ Proviso as to costs, — The practice of excepting to bills, 
answers, and other proceedings inthesiud conrt, for impertinence, shall 
be and the same is hereby abolished : provided always, that it shall 
be lawful for the court to direct the costs occasioned by any impertinent 
matter introduced into any proceedings in the said court to be paid by 
the party introducing the same, upon application being made to the 
court for that purpose. 
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XVm. Cowrt or judge may cTder defindtmt to produce doeumerUa, ^. 
OR oath, — ^it shall be kwfal for the court, upon the application of the 
plaintiff in any suit in the said court, whether commenced by bill or by 
daim, and as to a suit commenoeil by bill, whether tbe defendant may or 
may not have been required to answer the bill, or may or may not hare 
been interrogated as to tbe poesession of documents, to make an order 
fbr the production by any defendant, upon oath, of such of the docu- 
ments in his possession or power relating to matters in question in the 
smt, as the court shall think right; and the court may deal with such 
documents, when produced, in such manner as shall appear just. 

The 18th section of the act does not enable a plaintiff to 
read an affidavit on a motion to produce documents, to sub- 
stantiate the possession of documents not specifically ad- 
mitted by the answer to be in the defendant's possession : 
(Lamb Y. Orton, 1 Drew. 414 ; see also the note to section 6.) 

Exceptions for insufficiency of answers to interrogatories 
as to books and papers under the new practice, generally 
discouraged. Whether a company or corporation, answermg 
under their common seal, is a defendant against whom an 
order may be made under the 18th section of the act, 
qiusre : {Law v. London, jrc., 10 Hare, App. 20.) 

XIX. In certain cases defendant^ after answer^ may fie mterroga- 
iories for examination of plaintiff-^ Defendant may exlibit a cross bill 
instead ofJiUng interrogatories, — It shall be lawfU for any defendant in 
any suit, whether commenced by bill or by claim, but in suits commenced 
by bill which the defendant is required to answer, not until after he shall 
have put in a sufficicDt answer to the bill, and without filing any cross bill 
of discovery, to file in the Record Office of the said ooart, interrogatories 
for the examination of the plaintiff, to which shall be prefixed a concise 
statement of the subject on which discoyery is sought, and to deliver 
a copy of such interrogatories to the plaintiff or his solicitor; and such 
plaintiff shall be bound to answer such interrogatories in like manner as 
if the same had been contained in a bill of discovery filed by the defen- 
dant against him, on the day which such interrogatories shall have 
been filed, and as if the defendant to such bill of discovery had on the 
same day duly appeared, and the practice of the court with reference to 
excepting to answers fur insufficiency or for scandal, shall extend and be 
applicable to answers put in to such interrogatories, provided that in 
determining the materiality or relevancy of any such answer, or of any 
exception Uiereto, tbe court is to have regard in suits commenced by 
bill, to tbe statements contained in the original bill, and in the answer 
which may have been put in thereto, by the defendant exhibiting such 
interrogatories for the examination of the plaintiff, and in stdts com- 
menced by claim, to the statements therein, and in any affidavits 
which may have been filed either in support thereof, or in opposition 
thereto: provided also, that a defendant, if he shall think fit so to do, 
may exhibit a cross bill of discovery against the plaintiff, instead of 
filing interrogatories for his examination. 
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XX. upon appUeaiion tf defBHdaint after aimo«f, plamltijf mag h 
required to produce doetuMnit on otMth, — It shall be lAwfdl for the court, 
upon the application of any defsndant in anj snit, whether cominenced bjf 
bill or hj claim, but as to saits commenced by bill, where the defendant 
is reqnind to answer the plaintiff's bill, not nntil after he has pat in 
a fnll and saflkient answer to the bill, nnless the conrt shall make anj 
order to the contrary, to make an order for the production by the plaintiff 
in such suit on oath of such of the documents in his possession or power 
relating to the matters in question in the suit, as the conrt shall think 
right ; and the court may deal with such documents, when produced, io 
fueh manner as shall appear just. 

The 20ih section of the statute does not extend to enable 
a defendant to obtain an order for the production of docu- 
ments in the possession of co-defendants ; in such a case, 
a cross bill may still be necessary: ( Attorney ^ General v. 
Clapham, 10 Hare, App. 68.) 

No affidavit is necessary to support an application for 
production of documents on oath under the 20thi section of 
the act, whether the application be by the plaintiff or by the 
defendant: (^Rochdale Caned Company y. ICing^ 15 Beav. 11.) 

XXI. Practice of iesmng commissions to take answers^ ^., vnUan 
the jurisdiction of the court abolished, — The practice of the said coart, 
of issuing commissions to take pleas, answers, disclaimers, and examina- 
tions in causes and matters pending in the said court, shall, with 
respect to pleas, answers, disclaimers, and examinations taken witkin 
the jurisdiction of the court, be, and the same is hereby abolished; and 
any such plea, answer, disclaimer, or examination may be filed without 
any further or other formality than is required in the swearing and filmg 
of an affidavit. 

The 21st section does not involve any alteration in the 
form of the oath to be administered to a defendant on 
putting in his answer: QAttomey- General v. Hudson, 9 Hare, 
App. 63.) 

XXII. Pleas declarations^ ^c, in Chancery, how to he sworn and 
taken in Scotland^ Ireland^ the Channel Islands, (fc. — All pleas, answers, 
disclaimers, and examinations, declarations, affirmations, and attestations 
of honour in causes or matters depending in the High Court of Chancery, 
and altio acknowledgments required for the purpose of enrolling any deed 
in the said court, shall and may be sworn and taken in Scotland or Ireland, 
or the Channel Islands, or in any colony, island, plantation, or place under 
the dominion of Her jfajesty in foreign parts, before any judge, court, 
notary public, or person lawfully authorized to administer oaths in such 
country, colony, island, plantation, or place respectively, or before any of 
Her Majesty's consuls or vice-consuls in any foreign parts out of Her Ma- 
jesty's dominions; and the judges and other officers of the said Court of 
Chancery shall take judicial notice of the seal or signature, as the cass 
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mj be, of anj such oofort, jadge, notoiy poblic, person, conral, or Tioe- 
coaanl attached, appended, or sabscribed to anj snch pleas, ansvrera, 
disclaimers, examinations, afBdayits, affirmations, attestations of honour, 
declarations, acknowledgments, or other docmnents to be osed in the 

said court 

Affidavits may still be sworn before notaries public in 
foreign countries, notwithstanding this section : (Aaggett v. 
Imff, 1 Jur. (N. S.) 36 ; and see 1 Jur. 49, on appeal.) 

This section does not enact that the judge of the Court of 
Chancerj shall take judicial notice of the signature of a 
person who is a public oflBLcer in a colony, but is not a judge 
or notary public, and is not lawfully authorized to adminis- 
ter oaths in such colony : (Baillie v. Jackson, 17 Jur. 170.) 

Affidavits taken in the colonies previously to the passing of 
the act in the presence of a person lawfully authorized to 
administer oaths, are receivable in this country u^der this 
section, without verification of the signature of the person 
before whom they have been taken : (Bateman v. Cook, 
3 De Gex, Macn. & Gord. 39.) 

XXIIL Penalty for false swearing, fe. — ^All persons swearing, 
declaring, affirming, or attesting before any person aathorized by this act 
to administer oaths and take declarations, i^rmations, or attestations of 
honour shall be liable to all snch penalties, punishments, and oonse- 
qnences for any wilfiil and corrupt false swearing, declaring, affirming, 
NT attesting contained therein as if the matter sworn, declared, affirmed, 
or attested had been sworn, declared, affirmed, or attested before any 
court or persons now by law aathorized to administer oaths, and take 
declarations, affirmations, or attestations upon honoor. 

XXIV. Penalty for forging tignature or seal ofjudge, 4^^ em- 
povered to {tdmmiater oaths tmder this act. — If any person shall forge 
the signature or the official seal of any such judge, notaxy public, or 
other person lawfully authorized to administer oaths under this act, or 
shall tender in evidence any plea, answer, disclaimer, examination, 
affidavit, or other judicial or official document, with a false or counterfeit 
ngnature or seal of any such judge, court, notary public, or other person 
authorized as aforesaid attached or appended thereto, knowing the same 
ngnature or seal to be false or counterfeit, every such person shall be 
guilty of felony, and shall be liable to the same punishment as any 
offender under an act passed in the eighth and ninth years of the reign of 
Her present Majesty, intituled An Act to faciUtaie the Admiseion in 
Evidence of certain Official and other Documents. 

XXV. Answers, ^., to be JUed withouit oath of messenger, — 
Pleas, answers, disclaimers, or examinations, whether taken by com- 
mission out of the jurisdiction of the said court or otherwise, may be 
filed without the oath of a messenger, and any alterations made therein 
previously to the taking thereof shall be authenticated according to the 
practice now in use with respect to affidavits. 
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XXVI. 7«fiM may be jomed hg fMng repUeatum at at pretent — 
In BuHs in the said ooart comment hj bill, where notice of 
motion for a decree or decretal order shall not have been giyen, or, 
lumn(( been given, where a decree or decretal order shall not have been 
made thereon, issoe shall be joined by filing a replication in the form 
or to the effect of the replication now in nse in the said oonrt: and 
where a defendant shall not have been required to answer and shall not 
have answered the plaintiff *8 bill, he shall be considered to have travened 
the case made by the bill. 

Notice of filing replication under this section and the 28th 
General Order of August allowed to be inserted in the 
Gazette, and in two newspapers of the county in which the 
defendant was known to have last resided ; see a case in 
which the phiintiff had entered an appearance for the defen- 
dant, and no place had been fixed for service of the notices; 
(Barton Y. Whitcombey 9 Hare, App. 87.) 

When a defendant has not appeared and cannot be found, 
and no answer is required, the plaintiff, after filing replica- 
tion, should insert advertisements in the London Gazette^ 
and in two newspapers, of the fact of replication having 
been filed, and will tnen have the usual time from the date 
of the advertisements for going into evidence ; after which, 
he may obtain an order for substituted service to hear judg- 
ment : {Jenkyn v. Vavghan^ 3 Drew. 20.) 

XXVII. Defendant not having hem required to anawer, and net 
muweringj ma/g move for ditmiesal of InU for want of proeecution, — 
Where a defendant to a suit in the said court commenced by bill 
vhall not havte been required to atiswer the bill and shall not have 
answered the same, snch defendant shall be at liberty to move to 
dismiss the bill for want of preeecntion, at snch times, and nnder such 
vircnmstanoes, and subject to such restrictions as shall be in that behalf 
prescribed by any General Order of the Lord Chancellor. 

XXVIII. Practice of court as to^ and mode of exandnilig foitneues, 
^Aoiuhed — Court may order particvjar untnetsee to he examined upon 
interrogatoriet at now praetited, — The mode of examining witnesses in 
causes in the said court, and all the practice cS the said court in relation 
thereto, so far as snch practice shall be inconsistent with the mode herein- 
after prescribed of examining snch witnesses, and the practice in relatioa 
thereto, shall, from and after the time appointed for the commencement of 
this act, be abolished; provided always, that the court may, if it shall 
think fit, order any particular witness or witnesses within the jnrisdictioo 
of the said conrt, or any witness or witnesses ont of the jurisdiction of tbe 
said court, to be examined upon interrogatories in tbe mode now practised 
in the said court, and that with respect to such vritness or witoesees 
the practice of the said oonrt in relation to the examination of witnesses 
•hall continue in full force, save only so far as the same may be varied 
by any General Order of the Lord Chancellor in that behalf, or by any 
order of the court with refisrenoe to any particular case. 
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XXIX Plaintiff, where tuile by hiU at issue, nu^ give fioHoe to 
defendant to adduce evidence oraUy or by affidavit. — When any 
suit oommeooed by bill sliall be at iasae, Uie plaiatiff shall, within 
sQch time thereafter as shall be prescribed in that behalf bj any 
Geoeral Order of the Lord Chancellor, gWe notice to the defendant 
that be desires that the evidence to be adduced in the canse shall 
be takeo orally or npon affidavit, as the case may be; and if the 
pUiotiff shall desire the evidence to be adduced npon affidavit, and the 
defendant, or some or one of the defendants, if more than one, shall not, 
witbin soch time as shall be prescribed in that behalf by any General 
Order of the Lord Chancellor, give notice to the plaintiff or his solicitor 
that be or they desire the evidence to be oral, the plamtiffs and defen- 
dants respectively shall he at liberty to verify their respective cases by 
affidavit. 

In a suit bj a mortgagee to redeem prior mortgages, and 
for a sale, the mortgagor by his answer disputed the validity 
of the ])laintiflr*s mortgage on the ground that the execu- 
tion of it by the mortgagee had been obtained by a fraud 
concocted between one of the attesting witnesses to the deed 
ftnd other persons, and without the plaintiff knowing the 
coptents of it; the defendant had elected to have the 
evidence in the case taken orally. The plaintiff, not being 
able to obtain an appointment before the examiner for 
Bome time, moved that he might be at liberty at the hearing 
to prove his mortgage deed by affidavit. Held, that as the 
answer impeached tne deed in this manner, it could not be 
proved as an exhibit at the hearing, and as the witnesses 
would probably be cross-examined, no time would be saved by 
tbe proposed course ; and therefore motion refused, and as, if 
grantea, it would have been an indulgence, it was refused 
with costs. The advanta(;e of having witnesses produced for 
examination, and seeins their demeanour, is a right of which 
tbe court will not depnve the parties : (Hitchcock v. Carewy 
Kay, App. 14.) 

XXX. Evidence may he taken ordtty if required, hut the covrt may 
» certain cases make an order ^ (fc. — ^When any of the parties to any snit 
commenced by bill desires that the evidence should be adduced orally, 
*od j^ves notice thereof to the opposite party as hereinUfore provided, 
the same shall be taken orally, in the manner hereinafter provided; 
provided, that if tbe evidence be required to be oral merely by a party 
vitboQt a snfiioient interest in the matters in question, the court may, 
Qpon application in a summary way, make such order as shall be just. 

XXXI. Witnesses to be examined by one of the excuniners of the court 
M ^ presence of the parties. — All witnesses to be exammed orally under 
the provisions of this act shall be so examined by or before one of the 
examiners of the court, or by or before an examiner to be specially ap» 
P<Bnted by the court, the examiner being furnished by the plaintiff with 
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a eop7 of tbe bill, and of the answer, if anj, in the caose; and sncb 
ezaminalion shall take place in the presence of the parties, their counsel, 
solicitors, or agents, and the witnesses so examined orally shall be sub- 
ject to cross-examination and re-examination ; and sach examination, 
cross-examination, and re-examination shall be conducted as nearly as 
may be in the mode now in use in courts of common law with respect 
to a witness about to go abroad, and not expected to be present at the 
trial of a cause. 

XXXn. Depositiont to be taken down in writing and read over to 
the witness J who $kaU sign the same in presence of the parties y but if he 
refvse to sign, examiner may^ and state any special matter he may ^ink 
fU, — The depositions taken upon any such oral examination as afore- 
said shall be taken down in ' writing by the examiner, not ordinarily 
by question and answer, but in the form of a narrative, and when com- 
pleted shall be read oyer to the witness, and signed by him in the 
presence of the parties, or such of them as may think fit to attend: 
provided always, that in case the witness shall refuse to sign the said 
depositions, then the examiner shall sign the same, and such examiner 
may, upon all examinations, state any special matter to the court as he 
shall think fit: provided also, that it shall be in the discretion of the 
examiner to put down any particular question or answer, if there should 
appear any special reason for doing so; and any question or questions 
which may be objected to shall be noticed or referred to by the examiner 
in or upon the depositions, and he shall state his oinnion thereon to the 
counsel, solicitors, or parties, and shall refer to such statement on the 
face of the depositions, but he shall not have power to decide upon the 
materiality or relevancy of any question or questions; and the comt 
shall have power to deal with the costs of immaterial or irrelevant 
depositions as may be just. 

The examination of witnesses de bene esse is to be taken 
orally, according to the mode prescribed by sections 30, 31, 
and 32 of the statute : (Cook v. HaU, 9 Hare, App. 20.) 

Plaintiflf moved that a solicitor cannot be appointed to 
examine witnesses residing more than twenty-eight miles 
from London. Held, the application might be by motion in 
court instead of at chambers, and that the old practice in 
case of witnesses residing so far from London was unchanged, 
but the evidence in the case being special, a barrister chosen 
by both parties must be the examiner : costs to be costs in 
the cause : (Reed v. Prest, Kay, App. 14.) 

Examiners are bound under the act to take down the 
depositions in their own handwriting: {Hobact v. Todd, 
18 Jur. 618.) 

XXXIII. If parties refuse to be sworn or to answer any lawfid 
questions^ the same course to be pursued as is noto adopted — Proviso as to 
witness demurring to questions, — If any person produced before any rach 
examiner as a witness shall refuse to be sworn, or to answer any lawful 
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qnestion pat to bim by the examiner, or bj eitber of tbe parties, or 
hj his or tbeir coooflel, solicitor, or agent, tbe same ooarse sball be 
adopted with respect to snob witness as is now pnrsned in tbe case of a 
witness prodaoed for examination before an examiner of the said court, 
upon written interrogatories, and refusing to be sworn, or to answer 
some lawful question: provided always, that if any witness shall demur 
«r object to any question or questions which may be put to bim, tbe 
qoestioa or questions so put, and tbe demurrer or objection of the 
witness thereto, shall be taken down by the examiner, and trana- 
nitted by him to the Record Office of the said court, to be there filed ; 
tnd the validity of such demurrer or objection shall be decided by tbe 
court; and the costs of and occasioned by such demurrer or objection 
shall be in tbe discretion of the court. 

XXXIV. OriguuU deposUiom to U trantmitUd to the Reco^ 
ndJUmi — ^When tbe examination of witnobses before any examiner 
shall have been concluded, the original depositions, authenticated by 
the signature of such examiner, shall be transmitted by him to the 
fieoord Office of the said court, to be there filed, and any party to the 
nit may have a copy thereof or of any part or portion thereof upon 
payment for tbe same in such manner as shall be provided by any 
Geaeral Order of the Lord Chancellor in that behalf. 

XXXV. Commisnon /or eaBaminatUm of toitueates ditpmuud vnth, 
nd examiner empowered to admmiater oatks. — It sball not be neoes- 
tiiy to sue out any commission for tbe examination of any witnesses 
within the jurisdiction of the said court; and any examiner appointed 
bj any order of the court shall have the like power of administering 
oaths as commissioners now have under commissions issued by the 
eoort for the examination of witnesses. 

XXXVI. Affidavit ae to particular faete^ ^., may he ttsed.— Not- 
withstanding that the plaintiff or the defendant in any suit in the 
ttid eoort may have elected that the evidence in the cause should be 
taken orally, affidavits by particular witnesses, or affidavits as to par- 
ticular facts or circumstances, may, by coosent<, or by leave of the court 
obtained upon notice, be used on tbe hearing of any cause, and such 
coDaent, with the approbation of the courts may be given by or on the 
put of married women or infanta or other persons under disability. 

The 36tli section requires special reasons to be shown to 
the court affecting either party, witnesses, or particular facts : 
(Bogers v. Hooper^ 2 Drew. 97.) 

When tbe evidence in a cause is taken orally, a general 
application under tbe 36th section of tbe act, to be at liberty 
to use at tbe bearing, affidavits already filed, is irregular, 
The particular facts and circumstances proposed to be proved 
by affidavit should be specified both in tbe notice of motion 
utd m tbe order : {IvUm v. OrassoUj 17 Beav. 321.) 

Case in which a plaintiff was held not to be entitled to 
take the evidence of a witness in his behalf by affidavit under 
^ 36ib section of the act : (9 Hare, App. 18.) 
[CH.] r 
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Appointment of an examiner to take orally the evidence 
of a witness residing out of the jurisdiction : (Crofts v. 
MiddUton, 9 Hare, App. 18.) 

XXXVII. Affidavit to he divided into paragraphe numbered, — 
Eveiy affidavit to be uned in the said court shall be divided into 
paragraphs, and every paraf^raph shall be nainbered consecntively, and, 
as nearly as may be, shall be confined to a distinct portion of the 
snbjeot. 

XXXVIII. Etfidence^ oral or by affidavit, on both tides, to be closed 
within time prescribed by General Order — Wiineues by affidavit to be 
subject to oral crosS'Sxcmination, and afterwards to re-examination-- 
Witnesses bound to attend — As to expenses attendsng cross-examina- 
tions, ^. — The evidence on both sides in any suit in the said court, 
whether taken orally or upon affidavit, shall be closed within such time 
or respective times after issue joined as shall in that behalf be pre- 
scribed by any General Order of the Lord Cbancelbr, but with power 
to the court to enlarge the same as it may see fit; and after the time 
fixed for closing the evidence no further evidence, whether oral or by 
affidavit, shall be receivable, without special leave of the court previously 
obtained for that purpose: provided always, that any witness who has 
made an affidavit filed by any party to a cause shall be subject to oral 

. cross-examination within such time after the time fixed for cloaing the 
evidence as shall be prescribed in that behalf by any order of the 
Lord Chancellor, by or before an examiner, in the same manner as if 
the evidence given by him in his affidavit had been given by him orally 
before the examiner, and after such cross-examination may be re- 
exauiineU orally by or on the part of the party by whom such affidavit 
was filed; and such witness shall be bound to attend before such 
examiner to be so cross-examined and re-examined, upon receiving due 
and proper notice, and payment of his reasonable expenses, in like 
manner as if he had been duly served with a writ of subpana ad iesdj^ 
candwn before such examiner; and the expenses attending such cross- 
examination and re-examination shall be paid by the parties respec- 
tively, in like manner as if the witness so to be cross-examined were 
the witness of the party cross-examining, and shall be deemed costs in 
the cause of such parties respectively, unless the court shall think fit 
otherwise to direct. 

An examiner, before whom witnesses who have made 
affidavits are being cross-examined for the ptupose of 
obtaining evidence on an interlocutory motion, is at liberty 
to return part of these depositions at a time. But if the 
evidence is being taken for the hearing of the cause, it seems 
he cannot return any till the examination is closed. Pro- 
fessional witnesses have a right to demand compensation for 
loss of time at the rate of a guinea a day, before they sub- 
mit to be examined, though residing in the town where the 
examination is conducted : {Clarke v. Gill, I Kay & J. 19.} 
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After the time for clodng the evidence in a cause b as 
expired, the court will not, under this clause, extend it 
exce])t under special circumstances. Bpth parties may 
abstain from filing their affidavits till immediately before the 
expiration of the time fixed for closing the evidence: 
(Thompson v. Partridge, 4 De Gex, Macn. & Gord. 794.) 

XXXIX. Court may require Ihe production and oral examination 
before itself of any witness, ^., and determine payment of the costs, — 
Upon the hearing of any canse depending in the said court, whether 
oommenoed by bill or by claim, the court, if it sball see fit so to do, 
may require the production and oral examination before itself of any 
witness or party in the cause, and may direct the costs of and 
attending the production and examination of such witness or party, to 
be paid by such of the parties to the suit or in such manner as it may 
think fit. 

A failure in establishing the case of the plaintifiTin a claim, 
is not, since the statute, a ground for ^ving him liberty to 
file a bill, for on a proper case, the court, under the 39th 
section of the statute, will direct a further and oral examina- 
tion of the parties as witnesses, rather than leave the parties to 
further proceedings : ( Wiikinson v. Stringer, 9 Hare, App. 

Attendance of the pluntifiT and another witness for oral 
examination ordered under the 39th section of the act, at the 
hearing of a claim founded on a legal demand, where, before 
the statute, the court would have given liberty to bring an 
action : {DeamUe v. DeaviUe, 9 Hare, App. 22.) 

The Court of Appeal has jurisdiction to require the pro- 
duction and examination b^re itself of a party to a cause, 
although he may not have been examined in the court below. 
The expression " upon the hearing " means wherever and 
whenever a cause is heard : (Hope v. ThrelfaU, 23 L. T. 
631.) 

XL. Any party in a cante may hy subpcena require attendance of 
«^ witness before an examiner, — Any party in any cause or matter 
depending in the said court may, by a writ of subpcena ad testificcmdum 
or duoes tecum^ require the attendance of any witness before an examiner 
of the said court, or before an examiner specially appointed for the 
pnrpose, and exancine such witness orally, for the purpose of using his 
evidence upon any claim, motion, petition, or other proceeding l^fore 
the court, in like manner as such witness would be bonnd to attend and 
be examined with a view to the hearing of a cause; and any party 
baring made an affidarit to be used or which shall be used on any 
clum, motion, petition, or other proceeding before the court shall be 

y2 
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bound on being served with such writ to attend before an examiner, 
for the purpose of being cross-examined; provided always, that the 
coqrt shall always have a discretionary power of acting upon such 
evidence as may be before it at the time, and of making such interim 
orders, or otherwise, as may appear necessaiy to meet the jnstice of 
the case. 

Upon a motion for a decree, after the affidaTits on both 
sides had been filed, and the plaintiff had made an affidavit 
in reply, the defendant was permitted to cross-examine the 
plaintiff under the 40th section. An order for the special 
appointment of an examiner may be obtained by summons 
at chambers : (17 Jur. 434.) 

A motirin for a decree is a proceeding within the meaning 
of the 40th section, and therefore, for the puipose of such a 
motion, a defendant may cross-examine the plaintiff: {WU- 
Hams Y. Williams, 17 Beav. 156.) 

Where further evidence is necessary after a decree, a 
special order of the court is not necessary for the oral ex- 
amination of witnesses before the examiner : {Anon. 23 L. T. 
24.) 

A motion for an injunction was ordered to stand over, 
with liberty to bring an action. Held, that a witness who 
had made an affidavit on the occasion, might afterwards, 
and before the trial, be cross-examined under this section : 
(Lloyd T. Whitty, 19 Beav. 57.) 

Application under this act and the 15 & 16 Yict. c. 80, 
to examine a defendant vivd voce in the Master's office 
refused, the decree having directed the examination on 
interrogatories : (Routh v. Tomlinson, 16 Beav. 251.) 

On a motion to dissolve an injunction to stay proceedings 
at law, the plaintiff in equity has no right, under the 40th 
section, to require that the motion shall stand over, in order 
that he might examine orally, witnesses who have made affi- 
davits for the defendant: (NormanviUe v. Starmii^, 10 
Hare, App. 20.) 

Upon a motion for an injunction, defendant asking for 
time to answer affidavits was put on terms to file his affidavits 
in two days, an interim injunction being granted until the 
next seal. He then applied for an order appointing a special 
examination, and directing the plaintiff who had made an 
affidavit in support of the motion to attend on the next day 
without further notice before the special examination to he 
cross-examined on his affidavit. Motion granted, and held 
that the plaintiff should have the like liberty of cross-ex- 
amining defendant on an affidavit by him denving a simple 
fact alleged by the plaintiff, and made for the purpose of 
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gaminff time, and that the defendant would not be prevented 
by such cross-examination, and his own re-examination from 
afterwards filing further affidavits : {Besemeret v. Besemeres 
Kay,App. 17.) 

XLL Evidence nAiequeiU to hearing to be tahen the tame ae prior 
to hearing, — In cases where it shall be necessary for anj partj to any 
canse depending in the said court to go into evidence subsequently to 
the hearing of such canse, such evidence shall be taken as nearly as may 
be in the manner hereinafter provided with reference to the taking of 
evidence with a view to such hearing. 

XLIL Defendant not to take obfecthn for want of parties in ang 
ease to which rulet herein §et forth ahall extend. — It shall not be com- 
petent to any defendant in any sait in the said court to take any 
objection for want of parties to such suit, in any case to which the rules 
next hereinafter set forth extend; and such rules shall be deemed and 
taken aa part of the law and practice of the said court, and any law or 
practice c^ the said court inconsistent therewith shall be and is hereby 
abrogated and annulled. 
BoLb 1. Any residuary legatee or next-of-kin may, without serving 
the remaining residuary legatees or next-of-kin, have a decree for 
the administration of the personal estate of a deceased person. 
Bole 2. Any legatee interested in a legacy charged upon real estate, 
and any person interested in the proceeds of real estate directed to 
be sold, may, without serving any other legatee or person interested 
in the proceeds of the estate, have a decree for the administration 
of the estate of a deceased person. 
Rule 3. Any residuary devisee or heir may, without serving any oo- 

residaary devisee or co-heir, have the like decree. 
Bnle 4. Any one of the several cestuis qne trust under any deed or 
instrament may, without serving any other of such cestuis que 
trust, have a decree for the execution of the trusts of the deed or 
instrament. 
Bule 5. In all cases of suits for the protection of property pending 
litigation, and in all cases in the nature of waste, one person may 
sue on behalf of himself and of all persons having the same 
interest. ^ 

Bule 6. Any executor, lulministrator, or trustee may obtefn a decree 
against any one legatee, next-of-kin, or cestui que trust for the 
administration of the estate, or the execution of the trusts. 
Bnle 7. In all the above cases the court, if it shall see fit, may 
require any other person or persons to be made a party or parties 
to the suit, and may, if it shall see fit, give the conduct of the 
suit to such person as it may deem proper, and may make such 
order in any particular case as it may deem just for placing the 
defendant on the record on the same footing in regard to costo as 
other parties having a common interest with him in the matters in 
question. 

T 3 
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Rale 8. In all the above cues the persons who, according to the 
present practice of the coart, would be necessary parties to the 
suit, ahull be served with notice of the decree, and after such 
notice they shall be bound bj the proceedings in the same manner 
as if thej had .been originally made parties to the suit^ and they 
may by an order of course have liberty to attend the proceedings 
under the decree; and any party so served may, within such time 
as shall in that behalf be prescribed by the General Order of the 
Lord Chanoellor, apply to the court to add to the decree. 

Rule 9. In all suits concerning real or personal estate which is vested 
in trustees under a will, settlement, or otherwise, such trustees 
shall represent the persons beneficially interested under the trust, 
in the same manner and to the same extent as the executors or 
administrators in suits concerning personal estate represent the 
persons beneficially interested in such personal estate ; and in such 
cases it shall not be necessary to make the persons beneficially 
interested under the trusts parties to the suit; but the court may, 
upon consideration of the matter, on the hearing, if it shall so think 
fit, order such persons, or any of them, to be made parties. 

An equitj of redemption was granted by deed to trustees 
on trust fur certain parties, some of whom were infants ; 
the mortgagee filed a bill for foreclosure against the trustees 
of the settlement and the adult cestids que trust only as 
defendants ; the court, on motion for a decree for sale, made 
the decree in the absence of the infant cestui que trust, and 
of the representative of a deceased defendant, on an affidavit 
by the trustee that it would be fi^r the benefit of the infants : 
the proceeds ordered into court : (Siffken v. Davis, Kay, 
App. 21.) 

As to serving an infant with notice of decree under the 
8th rule of sect. 42, se^9 Hare, App. 13. 

Where an estate is to be sold under the decree of the 
court, the general rule (with a possible exception in some 
cases of extreme difi&culty) is that all the parties interested 
in the proceeds must, to secure a proper and advantageous 
sale, and protect the title of the purchaser from being open 
to inquiry or impeachment, be parties to the suit, or be 
served with notice of the decree under the 8th rule of the 
42nd section : (Doody v, Hig^ns, 9 Hare, App. 32.) 

On a bill for the execution of the trusts of a will, 
directing the sale and distribution of the proceeds of real 
estate, framed according to the old practice, and bringing all 
the residuary devisees and legatees before the court, held, 
that the trustee of a settlement of the share of one of the 
residuary legatees, made on her marriage, ought to beparties; 
but that the children of the marriage would be sufficiently 
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represented by such trustees : {Denaem ▼. EhporOty^ 9 Hare, 
Add. 42.) 

In a suit for foreclosure Sjrainst the infant heir-at-law of 
the mortgagor, the court refused to act on the 42nd se<*tion, 
dispensing with the parties beneficially interested in the 
equity of redemption of the mortgaged premises, where the 
devisees in trust, under the will of the mortgagee, had dis- 
claimed, and there were not before the court any adult 
parties who could be in possession of funds to redeem the 
estate : {Younff v. TTarrf, 10 Hare, App. 58.) 

Representation of cesiuia que trust of real estate by the 
trustees, under the 9th rule of section 42, in suits against 
them for foreclosure or sale, extended to the case of mfant 
cestuis que trusty and to trustees of subordinate interests, 
under settlements of shares of children in remainder, but 
not otherwise to adult cestuis que trust: (OotdsnUd v. Stone^ 
hewer ^ 9 Hare, App. 38.) 

Where, in a suit referred to the Master, it is desired to 
obtain the advantage of the new powers conferred upon the 
court by the recent statutes, the proper course is to apply 
for a transfer of the proceedings to the judges' chambers. 
The statutes do not give the court power to authorize the 
Master to avail himself of their provisions : {MorreU v. 
Tinkler, 9 Hare, App. 50.) 

The 9th rule of tne 42nd section applies not only to ad- 
ministration suits, but to all suits where the interest of the 
cestui que trust is represented by, and his powers are vested 
in, the trustee : {Fowler v. Bayldon^ 9 Hare, App. 78.) 

Decree for appointment of new trustees and conveyance 
of the trust estate in a suit by some cestuis que trust against 
the devisee of the last survivor of the former trustees, notice 
of decree to be served on the other cestuis que trust : {Jones 
V. JameSy 9 Hare, App. 80.) 

Where, in a suit instituted to foreclose an estate vested in 
a trustee, in trust for four persons, who were not parties to 
to the suit, the court held, that the proper course, notwith- 
standing the suit, was to make them parties. : (^Cropper v. 
MeUersh, 1 Jur. (N. S.) 299.) 

Where a f»)reclosure suit was instituted before the act, 
and stood over in order that the cestuis que trust, under the 
mortgagor's will, might be made parties, held, that after 
the act, the suit might proceed in their absence, the trustees 
and executors of the mortgagor representing them suffi- 
ciently: {Sale V. Kitson, 3 De Gex, Macn. & Gord. 119.) 
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XLIII. Praetiee of tetting down a cttuie on objection fir tooM of 
parties abolished. — ^The practice of the said conrt of setting down a 
cause merelj on an objection for want of parties to the suit shall be 
abolished. 

XLI V. Court may proceed in any suit, ^., witluffU representafioe of 
deceased person^ or may appoint one. — If in anj snit or other proceeding 
before the conrt it shall appear to the conrt that any deceased person 
who was interested in the matters in question has no legal personal 
representative, it shall be lawful for the conrt either to proceed in the 
absence of any person representing the estate of such deceased person, 
or to appoint some person to represent such estate for all the purposes 
of the suit or other proceeding, on such notice to such person or persons, 
if any, as the conrt shall think fit, either specially or generally by 
public advertisements; and the order so made by the said court, and 
any orders consequent thereon, shall bind the estate of such deceased 
person in the same manner in every respect as if there had been a 
duly constituted legal personal representative of such deceased person, 
and such legal personal reprraentative had been a party to the suit or 
proceeding, and had duly appeared and submitted his rights and 
interest to the protection of the court 

A defendant died, and a contest as to one of his testamen- 
tary papers prevented probate being granted : the court, on 
motion, appointed the executors named in his will to repre- 
sent the deceased^s estate in the cause, under the44tli section : 
(Hele V. Lord Bexley, 15 Beav. 340.) 

The 44th section of the act does not apply to the case 
where the estate to which it is desired to appoint a represen- 
tative, is the estate being administered by the court : (^Silver 
T. Stein, 1 Drew. 295.) 

A foreclosure decree gave to seven persons, or any of 
them, the right to redeem vdthin a certain time. Before 
that time, one of the seven died, and there was difficulty 
about obtaining letters of administration to him. The Eccle- 
siastical Court at length gave administration to a creditor, 
but, before the proceeding was perfected, another creditor 
entered a caveat. The court made an order under the 44th 
section of the act appointing the former creditor to represent 
the estate of the deceased afler a week's notice to the op- 
posing creditor ; or, if the former creditor should refuse to be 
such representative, then, upon evidence by affidavit of such 
refusal, appointing the other creditor to be such represen- 
tative. Section 44 is only intended to apply to cases where 
there is a difficulty in obtaining representation, owing to the 
insolvency of the deceased or some such cause : (^Long v. 
Storie, Kay, App. 12.^ 

A motion upon notice, and an order thereupon, pursuant 
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to the 44th section, that a suit by creditors interested in the 
property comprised in a trost deed made for their benefit, 
might proceed aeainst the trustees without a personal 
representative of the deceased debtor, the author of the 
trusts where no such representative existed, and the estate 
was insolvent : (Chaffers v. Headiam^ 9 Hare, App. 46.) 

The court will not, under the 44th section, dispense with 
the personal representative of a trustee, when such personal 
representative has nettessarily active duties to perform in the 
case of the trust : (Fowler v. Bayldan^ 9 Hare, App. 78.) 

The court will not, under the 44th section, in a suit ibr 
the administration of an estate, dispense with a personal 
representative, constituted in the ordinary way, of the testator 
or intestate whose estate is to be administered in the suit : 
{SUver V. Stein, 1 Drew. 296.) 

A personal representative of a deceased party entitled to 
a small sum of money, not dispensed witn under the 44th 
section, by enabling the solicitors of the deceased party to 
receive it: (BatoUne v. M'Mahon, 1 Drew. 225.) 

On a petition by the heir-at«law of one who was entitled, 
upon the death of the tenant for life, to lands which had 
heen taken under the Manchester Improvement Act, for 
payment out of court of the purchase-money of such lands ; 
the executors named in the will^ of the aeceased party, 
but who had not proved the will, were, under the 44Ui 
section, appointed to represent his personal estate for the 
purpose or the proceedmg : (Ex parte Cramer, 9 Hare, 
App. 47.) 

After an order on a claim for administration by residuary 
legatees, R. S. a defendant, one of the executors, and who 
was also a residuary legatee, and who had not taken out 
probate or possessed assets of the testator, died. Upon 
affidavit that the deceased had left a widow and several 
children, and that the widow had said her husband had left 
nothing, and she would not administer, and upon affidavit 
that it would cost the plaintiff thirty pounds to procure 
administration to the estate of the deceased, ordered that 
the suit might proceed without making the personal repre- 
sentative of R. S. a party thereto ; and the court directed 
the inquiries and accounts directed by the Order of 2l8t April, 
1852, to be prosecuted and taken in like manner as if a legal 
personal representative of the late defendant R. S. had been 
served with a writ of summons, and had entered his appear- 
snce with the Clerk of Records and Writs as a defendant : 
(Bogers v. Jonee, 16 Jur. 968.^ 

Case in which executors of a &ther who survived and 
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became sole next-of-kin of his deceased cfaUdren, msy be 
appointed by the coart, under the 44th section, to represent 
tne estates of the deceased children, for the purposes of the 
•nit : {SwaUow v. Bintu^ 9 Hare, App. 47.) 

A mortgagee having filed Lis claim against the hdrs in 
gavelkind of the deceased mortgagor who had died intestate, 
prayed a sale of the morta;aged premises, and the application 
of tne proceeds, so for as it woald extend, in payment of his 
debt, and the administration of the personal estate and the 
other real estate of the debtor, for the benefit of the plaintiff 
and the other unsatisfied creditors ; but there was no per- 
sonal representative of the deceased mortgagor, except an 
administrator ad litem. Held, that the suit could not pro- 
ceed under the 44th section, in the absence of a personal 
representative of the intestate, when the object was to 
administer his estate ; and that a testator or intestate whose 
estiite was to be administered, was not intended to be in- 
cluded in the words of the act, and that neither was the ad- 
ministrator ad litem a sufficient representative, where the 
object was not merely to bind but to administer the estate : 
{Ooors V. Levie, 16 Jur. 1061.) 

XLV. Creditor, ^., may tummon executor, fe,, to t^ow ecmee why 
4m order for odmtnw^rafum of personal eettUe should not he groMted 
— Power to judge to order adminietraiion of such estate. — ^It shall 
be lawful for any person daiming to be a creditor, or a spedfie 
pecaoiary or residuary legatee, or the next-of-kin, or some or one of 
the next-of-kin of a deceased person, to apply for and obtain as of 
course, without bill or claim filed, or any other preUminaiy proceed- 
ings, a summons from the Master of the Bolls or any of the Vic&- 
Cbancellors requiring the executor or administrator, as the case may be, 
of such deceased .person, to attend before bim at chambers, for the 
purpose of showing cause why an order for the administration of the 
personal estate of the deceased sbould not be granted ; and upon proof 
by affidavit of the due service of such summons, or on the appearance 
in person or by bis solicitor or coonsel of such executor or administrator, 
and upon proof by affidavit of such other matters, if any, as such judge 
shall require, it shall be lawful for such judge, if in his discretion he 
aball think fit so to do, to make the usual order for the administratioD 
of the estate of the deceased, with such variations, if any, as the cir- 
cumstances of the case may require ; and the order so made shall have 
the force and effect of a decree to the like effect made on the hearing of 
a cause or claim between the same parties : provided that such judge 
have full discretionary power to grant or refuse such order, or to give 
any special directions touching the carriage or execution of such order, 
and in the case of applications for any such order by two or more 
different persons or classes of persons, to grant the same to such one or 
more of the claimants or of the classes of claimants as he may think 
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fit; and if the jadge shall think proper, the c«rria|(e of the order taaf 
sobseqaaotly be giTen to sooh party interested, »od upon sach terms as 
the jadge may durect. 

An order was made against an executor in chambers, for 
taking the accounts, the executor insisted on a release. Held, 
that there being no jurisdiction to set aside the release on 
summons, the order was irregular: (Acaster v. Anderson^ 
19Beav. 161.) 

The Master of the Rolls or a yice-Chancellor has juris- 
diction, under this section, to make an order in chambers, 
upon summons, to administer the effects bequeathed by 
a married woman under a power contained in a deed: {Setoeu 
▼. Ashley 3 De Gex, Macn. & Gord. 933.) 

XLYL Copy of tmnmofu to he JUed m Record Office of court, — 
A duplicate or copy of such summons shall, previoosly to the sendee 
thereof be filed in the Rec<Mrd Office of the said conrt; and no senrice 
thereof npon any execntor or administrator shall be of any validity 
unless the copy so served shall be stamped with a stamp of snch 
office indicating the filing thereof; and the fihng of snch summons 
shsU have the aameefiieot with respect to Hspertdent as the filing of a 
bill or claim. 

XLVIL Creditor, ^., may obtain an order for adminigtraUon of 
real estate. —It shall be lawful for any person claiming to be a creditor 
of any deceased person, or interested under his will, to apply for and 
obtain in a summary way, in the manner hereinbefore provided with 
respect to the personal estate of a deceased pexson, an order for the 
administration of the real estate of the deceased person where the whole 
of sQch real estate is by devise vested in trustees who are by the will 
empowered to sell such real estate, and anthoriaed to give reoeipts for 
the rents and profits thereof, and for the produce of the sale of such real 
estate ; and all the provisions herdnbefore contained i^ith respect to the 
application for such order in relation to the personal estate of a deoessed 
person, and consequent thereon, shall extend and be applicable to an 
application for such oider as last hereinbefore mentioned with respect 
to real estate. 

Distinction as to the necessity of making persons bene- 
ficially interested in real estate, parties in suits by mortgagees 
for foreclosure or sale of mortgaged estates, against persons 
having the legal interest only, when such persons are execu- 
tors of the mortgagor, and when they are merely trustees of 
settlements of the mortgaged property : (fianman v. Riley^ 
9 Hare, App. 40.) 

XLVIII. Court may direct Male of mortgaged property nuiead of 
a foredosure on each terme as it may tkmk fL — It shall be lawful 
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Ibr tbe ooart in any snit for the foreclosure of the equity of redemp- 
tion in any mortgaged property, npon tbe reqneat of the mortgagee, 
or of any subsequent incumbrancer, or of the mortgagor, or any 
person claiming under them respectively, to direct a sale of such 
property, instead of a foreclosure of such equity of redemption, on 
such terms as the court may think fit to direct, and if tbe court 
shall so think fit, without previously determining tbe priorities of in- 
cumbrances, or giving the usual or any time to redeem; provided that 
if such request shall be made by any such subsequent incumbrancer, or 
by the mortgagor, or by any person cUiming under them respectiyely, 
the court shall not direct any such sale, without the consent of the 
mortgagee or the persons claiming under him, unless the party making 
such request shall deposit in court a reasonable sum of money, to be 
fixed by the court, for the purpose of securing the performance of snch 
terms as the court may think fit to impose on the party making snch 
request. 

The court has no power to order a sale, under the 48th 
section of the Chancery Improvement Act, on an interlocu- 
tory application, but only where, before the act, foreclosure 
would have been decreed : ( Wai/n v. Leuns, 1 Drew. 127.) 

Directions for sale of an infant's estate in a foreclosure suit, 
showing it clearly to be for the benefit of the in&nt, without 
giving time to redeem : (10 Hare, App. 51.) 

Application by the mortgagee, for sale uistead of fore- 
closure, form of order for foreclosure taken by consent 
without accounts : {Boy dell v. Manby, 9 Hare, App. 53.) 

A sale of mortgaged premises consisting of freehold and 
leasehold premises, and a policy of life insurance, ordered in 
a foreclosure suit at the request of the mortgagee. The 
mortgagors were bankrupt, and the suit was against 
their assignees and against mcumbrancers subsequent to the 
plaintifiT. The decree directed the account of what was due 
to the several incumbrancers, and directed the proceeds of 
the defendant's property to be distinguished: (jCates v. 
Reeves, 16 Jur. 1004.) 

An order for sale made in a claim for foreclosure at the 
request of the mortgagee ; such sale to be one month after 
the judge's clerk shfQl have made his certificate of the 
amount of principal, interest, and costs due to the mortgagee, 
if such amount shall not be paid : {Staines v. Rvdlin, 16 Jur. 
965.) 

The court refused, on the application of the mortgagee, 
afber a decree of foreclosure nad been made, to vary the 
decree by directing a sale under the 48th section : (GinSe- 
stone V. Lavender, 9 Hare, App. 53.) 
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XLIX. SuU not to be diamiutd for mujomder qfpbdniifif imt 
wurt mmf modify its deenej aecordmg to special dramutancee. — 
No snit in the said coort shall be dumiased by reason onlj of tbe 
misjoinder of persons as plaintiffiB therein, bnt wherever it shall 
appear to the conrt that, notwithstanding the conflict of ioterest in the 
oo-piainti£b, or the want of interest in some of the plaintiffs, or the 
existence of some pmind of defence affecting some or one of the plaintifia, 
liie plaintifis, or some or one of them, are or is entitled to relief, the 
court shall have power to grant sach relief, and to modify its decree, 
according to the special drcnmstances of the case, and for that parpote 
to direct snch amendments, if any, as may be necessary, and at tbe 
hearing, before snch amendments are made, to treat any one or more of 
the plaintifis as if he or they was or were a defendant or defendants in 
the snit, and the remaining or other plaintiff or plaintifis was or were the 
only plaintiff or plaintiffs on the record ; and where there is a misjoinder 
of plaintiffs, and the plaintiff having an interest shall hare died leaving 
a plaintiff on the record without an interest, the conrt may, at the 
hearing of the cause, order the canse to stand revived as may appear 
just, and proceed to a decision of the cause, if it shall see fit, and to 
give such directions as to costs or otherwise as may appear just and 
expedient. 

L. No nat to he objected to because ordy declaratory order sought. — 
No suit in the said court shall be open to objection on the ground 
that a merely declaratory decree or order is sought thereby, and it shall 
be lawful for the court to make binding declarations of right without 
granting consequential relief. 

Case in which the conrt made a declaratory decree under 
this section : (Fletcher v. Roeerg^ 10 Hare, Ajjp. 13.) 

This section does not give uie court jurisdiction to make 
a decree merely declaratory of a legal right : (Truttees of 
Birhenhead^ §fc, y. iMird^ 4 De Gez, Macn. & Gord. 732.) 

A lease was granted by A. to two partners, the covenants 
being only joint at law. Bill filed by the representative of 
one of the lessees, deceased, against the lessees, alleging 
that the lessee claimed to have a right under tbe covenants 
against tbe plaintiff if a breach should arise, and praying 
merely a declaration that the defendant had no right. A 
demurrer to this bill was allowed: (Jackson v. Tumley^ 
1 Drew. 617.) The meaning of this section is only to remove 
tbe objection that a plaintiff who might have consequential 
relief, prays merely a declaration of right ; it does not mean 
to entitle a person to have a declaration as to a claim which 
may be made another under circumstances which may or 
may not happen. 

LI. Court may decide between some of the parties toithout making 
others interested parties to the suit — Proviso. — It shall be lawful for 
[CH.] Z 
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the court to adjudicate on questions arising between parties notwith- 
standing that they may be some only of the parties interested in 
the property respecting which the qoestion may have arisen, or that 
the property in question is comprised with other property in the 
same settlement, will, or other instrument, without making the other 
parties interested in the property respecting which the question may 
have arisen, or interested under the same settlement, will, or other 
instrument, parties to the suit, and without requiring the whole 
trusts and purposes of the settlement, will, or other instrument to 
be executed under the direction of the court, and without taking the 
acconnts of the trustees or other accounting parties, or ascertaining 
the particulars or amount of the property touching which the question 
or questions may have arisen : provided always, that if the court shall 
be of opinion that the application is fraodalent or coUusiTe, or for some 
other reason ought not to be entertained, it shall have power to refuse 
to make the order prayed. 

Case of a decree for tbe purpose of carrying into effect an 
arrangement as to part of the estate of a testator, withont 
administering the estate, or executing the trusts of the will 
generally : {Prentice v. Prentice^ 10 Hare, App. 22.) 

The 51st section of the act which empowers the court to 
adjudicate on questions between some, only, of the parties, 
does not render the decision binding on the absent parties, 
as the 42nd section does, where notice of the decree has been 
served under the 8th rule : {Doody v. Higgins^ 9 Hare, 
App. 32.) 

LTI. In case of abatement^ ^c, ofstnt an order may bemaekf vfhick 
shall have same effect as a bill of revivor. — Upon any suit in the 
said court becoming abated by death, marriage, or otherwise, or defected 
by reason of some change or transmission of interest or liability, it shaD 
not be necessary to exhibit any bill of revivor or supplemental bill in order 
to obtain the usual order to revive sach suit, or the usual or necessary 
decree or order to carry on the proceedings; but an order to the efiect of 
the usual order to revive or of the usual supplemental decree may be 
obtained as of couree upon an allegation of the abatement of such suit, 
or of the same having become defective, and of the change or transmis- 
sion of interest or liability; and an order so obtained, when served upon 
the party or parties who according to the present practice of the said 
court would be defendant or defendants to the bill of revivor or supple- 
mental bill, shall from the time of such service be binding oo snch party 
or parties in the same manner in every respect as if such order had been 
regularly obtained according to the existing practice of the said court ; 
and such party or parties shall thenceforth become a party or parties to 
the suit, and shall be bound to enter an appearance thereto in the oflke of 
the Clerks of Becords and Writs, within such time and in like manner as 
if he or they had been duly served with process to appear to a bill of 
revivor or supplemental bill filed against him: provided that it shall be 
open to the party or parties so served, within such time after senrioe m 
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shall be in that behalf prescribed by any General Order of the Lord 
Chancellor, to apply to the coart by motion or petition to discharj;e 
snch order on any ground which would have been open to him on a bill 
of revivor or sapplemental bill, stating the previous proceedings in the 
sait and the alleged change or transmission of interest or liability, and 
praying the osnal relief consequent thereon : provided also, that if any 
party so served shall be under any disability other than coverture, 
snch order shall be of no force or effect as against snch party until a 
guardian or guardians ad litem shall have been duly appointed for such 
p«rty, and snch time shall have elapsed thereafter as shall be prescribed 
by any General Order of the Lord Chancellor in that behalf. 

One of two creditors, plaintiffs in a creditors' suit, upon 
an abatement by the death of an executor of the trustees, 
obtained letters of administration de bonis non to the estate 
of the testator, and leave was given to the other creditor to 
file a supplemental claim against him and the executors of 
the deceased executor, the case not being within the 52nd 
section of the 15 & 16 Vict. c. 86, which gives to an order 
on motion the effect of a supplemental decree: {TateY, 
Leitkead, 9 Hare, App. 51.) 

Order on motion ex parte by the plaintiff, to revive and 
carry on proceedings in an administration suit upon abate- 
ment, by the death of the executor, under the 52nd section 
of the act, upon allegation without proof of the facts con- 
stituting the abatement : (Martin v. Hadlow^ 9 Hare, App. 
52.) 

Where the case is one in which the order to revive only 
is necessary, and not an order to the effect of a supplemental 
decree, the motion is of course, and does not require to be 
mentioned to the court : (Bonfl v. Purchase^ 9 Hare, 
App. 52.) 

An order to the effect of a supplemental decree made 
mider the 52nd section Of the act, wnere the interest of an 
infant plaintiff has been transmitted to the trustees of a 
settlement, made under the direction of the court in con- 
sequence of her marriage: (^Atkinson v. Parker, 16 Jur. 
1005.) 

A creditor, who had proved his debt in the cause, applied 
for and obtained an order under the 52nd section, for the 
order to revive and carry on the proceedings, the suit 
having abated by the death of the plamtiff, the court being 
of opinion that the benefit of the claim was not confined to 
the parties to the suit: {Lowes v. Lowes, 16 Jur. 689.) 

The birth of one of a class entitled as such after the insti- 
z 2 
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tution of a suit, is within the 52nd section of the act, and 
justifies an order for the usual supplemental decree: [FuUer- 
ton ▼. Martin, 1 Drew. 238.) 

Order in the nature of a supplemental decree, for a creditor 
who had proved his debt, to carry on a creditors suit where 
the original plaintiff had become bankrupt : (English v. 
Hcmnan^ 9 Hare, App. 88.) 

The 52nd section enables the court to make an order to 
the effect of the usual supplemental decree, where the object 
is to bring before the court the trustees under a settlement 
of the property of an infant plaintiff, made afler the institu- 
tion of the suit : {Atkinson t. Parker , 2 De Gex, Macn. & 
Gord.221.) 

Revivor of a suit before decree to be by bill, and not by 
order under the 52nd section : (10 Hare, App. 31.) 

Order giving leave to the plaintiff to enter an appearance 
for the assignees of a bankrupt defendant, made parties 
under the 52nd section, after due service of such order and 
non-appearance: (Cross v. Thomas, 17 Jur. 336.) 

After substituted service of an order to revive, obtained 
under the 52nd section, and made upon the solicitor of the 
defendant, under an order of the court for that purpose, the 
defendant being out of the jurisdiction, the court, on the 
application of the plaintiff, ordered an appearance to be 
entered for the same defendant who haa not appeared: 
(Foster v. Memies, 17 Jur. 657.) 

Upon service on the defendant of an order to revive, 
obtamed by the plaintiff under the 52nd section, after decree, 
the suit may proceed without an appearance by such defen- 
dant : (Ward v. Cartwright, 10 Hare, App. 73.) 

Order made, under the 52nd section, for the prosecution 
of a suit against the assignees of a defendant become bank- 
rupt after appearance, but before answer, with liberty for 
the assignees to answer if they should be so advised : (Lath 
T. MiUer, 4 De Gex, Macn. & Gord. 841.) 

LIII. New fiUStB, 4'C't after eommencemeni of suit, to be tnirodneed 
as amendments to bUl, fc, — It shall not be necessary to exhibit aoy 
supplemental bill in the said court fur the purpose only of stating or 
putting in issue facts or circumstances which may have ocenrred after 
the institution of anj suit; but such facts or circumstances majbe 
introduced by way of amendment into the original bill of oomplaiot in 
the suit if the cau^ is otherwise in such a state as to allow of m 
amendment being made in the bill, and if not, the plaintiff shall be at 
liberty to state such facts or circumstances on the record, in such maoner 
and subject to such rules and regulations with respect to the proof 
thereof, and the affording the defendant leave and opportunity of 
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•nswvrmg and meeting the same as shall in that habalf be prescribed 
bj any General Order of the Lord Chancellor. 

The defendant, although he has the conduct of the decree, 
is not, therefore, entitled, under the 53rd section of the statute 
and 44th General Order of August, 1852, to file a statement 
of facts or circumstances occurring after the institution of 
the suit to be annexed to the bill : (Zee v. Lee^ 9 Hare, 
App. 91.) 

SeiMe^ in some cases a child bom after decree in a suit 
may be brought before the court by supplemental order 
without a supplemental bill : (Nodey y. Palmer^ 1 Jur. 
(N. S.) 221.) 

The 53rd section has no application after decree, nor 
before decree for bringing new parties before the court, but 
only for bringing forward new facts between the same 
parties. If new parties are to be brought before the court, 
there must be a supplemental bill: \Commenll y. Hail, 
2 Drew. 194.) 

LIV. Where aecwaU required to be takeny court may give epecial 
SrectioHS tu to the mode of taking tame, — It shall be lawfal for the 
court, in any case where any account is required to be taken to give 
finch special directions, if any, as it may think fit with respect to the mode 
in which the account bhould be taken or vouched, and snch special 
directions may be given, either by the decree or order directing such 
account, or by any subsequent order or orders, upon its appearing to 
the coart that the circumstances of the case are such as to require 
such special directions ; and particularly it shall be lawful for the court, 
in cases where it shall think fit so to do« to direct that in taking the 
aeooont the books of account in which the accounts required to be 
taken have been kept, or any of them, shall be taken as prima facie 
evidence of the truth of the matters therein contained, with liberty to 
the parties interested to take such objections thereto as they may be 
advised. 

The meaning of this section is, that where vouchers have 
been lost, or the accounts cannot be taken in the ordinary 
way, the court may give special directions, but such direc- 
tions will not be given unless it appears that the ordinar}"^ 
evidence cannot be had, or merely to save expense. Semble^ 
that the section does not operate retrospectively : {Lodge v. 
Pritchardy 3 De Gex, Macn. & Gord. 906.) 

Where plaintifis wei^ brokers, having transacted business 
for the defendants, and the clerk of the plaintifis had made 
entries in his books of matters transacted by the plaintiffs, 
communicated to him immediately after their transaction, 
the clerk being dead, and there being proof external and 
z a 
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internal that the bookfl were regularly kept, they were ad- 
mitted under the 54th section as primd fade endence : 
{EwaH V. WiUiams, 3 Drew. 21.) 

LV. Court may order real estate to be sold, if required.— It after 
a anit shall have been instituted in the said coort in relation to any 
real estate it shall appear to the court that it will be necessary or 
expeHient that the said real estate or any part thereof should be 
sold for the purposes of such suit, it shall be lawful for the said court 
to direct the same to be sold at any time after the institution thereof, 
and such sale shall be as TaHd to all intents and pnrposes as if 
directed to be made by a decree or decretal order on the hearing of sueh 
cause; and any party to the suit in possession of such estate, or in 
receipt of the rents and profits thereof, shall be compelled to deliver up 
such possession or receipt to the purchaser or such other person as the 
court shall direct. 

This section is applicable only to cases in which, for the 
protection of property or other like cause, it is necessary to 
apply to the court tor a sale ; and it was not intended to 
enable parties in a contested suit to obtain upon an inter- 
locutory application before the hearing a decision upon the 
question in contest : (Prince v. Cooper, 1 6 Beav. 546.) 

This section only gives power to direct a sale, before the 
hearing in those cases in which the court could, under the 
old practice, have given such directions at the hearing: 
(Mandeno v. Mandeno, Kay, App. 2.) 

LVI. Before sale of estate abstract of tide to be laidbefbre some (xm- 
vejfandng counsels—Time for delivery of abstract to be specified in ctmr 
ditions of sale. — Before any estate or interest shall be put up for sale 
under a decree or order of the Court of Chancery, an abstract of the title 
thereto shall, with the approbation of the court, be laid before some con- 
veyancinf; counsel to be approved by the court, for the opinion of such 
counsel thereon, to the intent that the said court may be the better 
enabled to give such directions as may be necessary respecting: the 
conditions of sale of such estate or interest-, and other matters connected 
with the sale thereof; and when an estate or interest shall be so 
put up for sale, a time for the delivery of the abstract of title thereto 
to the purchaser or his solicitor shall be specified in the said condiUons 
of sale. 

LVII. Where real or personal property is the subject ofproceedingt, 
court may allow to parties part or the whole of tJte annual income.^ 
Where jmy real or personal property shall form the aubject of aoy 
proceedings in the Court of Chancery, and the court shall be satis- 
fied that the same will be more than sufficient to answer all the clainu 
thereon which ought to be provided for in such suit, it shall be lawful 
for the said court at any time after the commencement of such pro- 
ceedings to allow to the parties interested therein, or any one or more of 
them, the whole or part of the annual income of such real property, or 
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ft part of such personal property, or a part or th« whole of the inoome 
thereof ap to sacli time as the said ooart shall direct, and for that 
porpoee to make each orders as may appear to the said oonrt neoessarj 
or ezpedieot. 

An allowance of income Dtfncfefife /tto, under this section, 
will only be made npon tne admission by the executors of 
assets : (Knight v. Knight, 16 Beav. 358.) 

LVin. Practice as to mjvnctiom to ttay proceedings at law to he 
Qumilated to practice at to special injunctions, — The practice of the 
Coort of Chancery with respect to injanotioos for the stay of proceed- 
ingi at law shall, so far ad the natnre of the case will admit, be 
aissimikted to the practice of soch court with respect to special injmic- 
tioQs generally, and such injunctions may be granted apon interlocutory 
spplieations supported by affidavit, in like manner as other special 
iajmictions are granted by the said court. 

Practice under the statute in cases of injunctions to stay 
proceedings at law. 

Though a party may now at law examine his opponent, 
he is still entitled to discovery in equity in aid of his case 
at law. 

Where the plaintifi, in a bill of discovery in aid of a defence 
at law, has a band fide case, verified by affidavit, showing 
that information may be given by the answer, which may 
assist him in wholly or partially destroying the case made 
against him at law, he is entitled to that (Sscovenr, and to 
an injunction until the discovery is given : (Loveu v. Chi" 
ioway, 17 Beav. 1.) 

The practice as to common injunctions is not in all respects 
assimilated to that in cases of special injunctions. A prima 
facie case, supported by affidavit, is now required to entitle 
a plaintiff to the common injunction. And, although that 
case be met by .affidavits of the defendant, denying the 
ecjaity of the bill, still the plaintiff is entitled to an injunc- 
tioQ to stay proceedings at law until answer, in oroer to 
secure to him the benefit of a full discovery, in aid of his 
defence at law : (Senior v. Pritchard, 16 Beav. 473.) 

LIX. Answer of defendant^ on motion for injunction or reeeiMr, 
^•, to he regarded as an affidavit, — Upon application by motion or 
petition to the oonrt in any suit depending therein for an injunction or 
a receiver, or to dissolve an injunction, or discharge an order appointing 
a receiver, the answer of the defendant shall, for the purpose of evi- 
dence on such motion or petition, be regarded merely as an affidavit of 
the defendant, and affidavits may be received and read in opposition 
thereto. 
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LX. fn ease direetiont as to practice, ^., not followed, court mag 
make order and award cotts. — In caae any of the directions herein con- 
tained with respect to the practice and course of proceeding in the said 
Conrt of Chancery, shall by mistake of parties fiul to be followed in 
any suit or proceeding in the said court, it shall be lawful for the said 
conrt, if it shall think fit, upon payment of such costs as such conrt 
shall durect, to make such order Rivinj; effect to and rectifying such pro- 
oeedings as may be justified by the merits of the case. 

LXI. Court of Chancery not to direct cases to be stated /or opinions 
of Court of Common Law, but to decide the same. — It shall not be 
lawful for the said Cuurt of Chancery, in any cause or matter, to 
direct a case to be stated for the opinion of any Court of Common 
Law, but the said Court of Chancery shall have fuU power to determine 
any questions of law, which in the judgment of the said Court of 
Chancery shall be necessary to be decided previously to the decision 
of the equitable question at issue between the parties. 

LXI I. Court may determine legal title of party seeking relief loithoul 
requiring parties to proceed to law, — In cases where, according to the 
present practice of the Court of Chancery, such court declines to grant 
equitable relief until the legal title or right of the party or parties seek- 
ing such relief shall have been established in a proceeding at law, the 
said court may itself determine such title or right without requuring the 
parties to proceed at law to establish the same. 

LXI II. Lord Chancellor and judges to make General Rules and 
Orders for carrying purposes of this act into effect, — The Lord Chan- 
cellor, with the advice and assistance of the Master of the Rolls, the 
Lords Justices of the Court of Appeal in Chancery, and the Vice- 
Chancellois, or any three of them, may and they are hereby required 
from time to time to make General Rules and Orders for carrying the 
purposes of this act into effect, and for regulating the times and form 
and mode of procedure, and generally the practice of the said court, 
in respect of the matters to which this act relates, and for regulat- 
ing the fees and allowances to all officers of the said conrt and solidton 
thereof in respect to such matters and so far as may be found ex- 
pedient for altering the course of proceeding hereinbefore prescribed 
in respect to the matters to which this act relates, or any of them; 
and such rules and orders may from time to time be rescinded or 
altered by the like authority ; and all such rules and orders shall take 
effect as General Orders of the said court- 

LXIV. Such General Rules and Orders to be laid before ParUa- 
m/emi, — All General Rules and Orders of the Lord Ciiancellor, with such 
advice and assistance as aforesaid, shall immediately after the making 
and issuing thereof be laid befure both Houses of Parliament, if Parlia- 
ment be then sitting, cr if Parliament be not then sitting, within five 
days after the next meeting thereof: provided always, tbAt if either 
of the Houses of Parliament shall, by any resolution passed within 
thirty- six days after such rules or orders have been laid before sacb 
Houses of Parliament, resolve that the whole or any part of such mleB 
or orders ought not to continue in force, in such case the whole or 
snch part thereof as shall be so included in such resdation, sbaO, 
from and after such resolution, cease to be binding. 
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LXV, Power to Lord Chancellor to increase i<Uaries of examinen-- 
IfeaoaanvMT deeUne to continue. Lord ChanceHor may order a certain an" 
maty to be paid to him, — ^And whereas the present examiners of the court 
have been heretofore appointed for the purpose only of taking the deposi- 
tions of witnesses in piivate, and upon written intenogatories prepared 
by counsel : and whereas the public examination of witnesses orally, uuder 
the provisions of this act, will materially alter the nature of the duties 
and increase the responsibility of the said examiners : be it therefore 
enacted, that it shall be lawful for the Lord Chancellor and he is hereby 
empowered to order and direct a sum to be paid to each of the said 
examiners, out of the fund intituled *' The Suitor's Fund/' from and 
after the first of November one thousand eight hundred and fifty-two, 
such a sum as shall together with the sums now payable make up the 
annual sum of one thousand five hundred pounds: provided always, 
that if either of the present examiners should feel himself unable or 
should decline to continue his services in the same ofiBce upon the con- 
ditions provided under this act, it shall be lawful for the Lord Chan- 
cellor to order to be paid lo such examiner retiring an annuity of an 
amount not exceeding three-fourths of the salary which he has hitherto 
received. 

LXVI. Construction of terms, — In the construction of this act the 
words "bill of complaint" shall mean also and include information; 
the word ** affidavit'* shall mean also and include affirmation; the 
expression *' Lord Chancellor " shall mean and include the liord Chan- 
cellor, Lord Keeper, and Lords Commissioners of the Great Seal of 
the United Kingdom for the time being ; and the expression " General 
Order of the Lord Chancellor " shall mean General Order of the Lord 
Chancellor with such advice and assistance as aforesaid, 

LXVI I. Commencement of act. — This act shall commence and take 
efflBct firom and after the first day of November one thousand eight 
hundred and fifty-two ; provided that it shall be lawful for the L^rd 
Chancellor, with such advice and assistance as aforesaid, to make and 
issue any such General Rules or Orders as aforesaid ai any time after 
the passing of this act, so as the same be not made to take e£fect before 
the time appointed for the commencemet of this act 

Ccues on the statute generally. 

On the examination of witnesses orallj under this act, if a 
dociiment is put into the hands of a witness by a party ex- 
amining him, the other side may require to see the document. 

I. If the witness is examined on its contents generally; or 
if, although the document is originally shown to the witness 
merely to refresh his memory, questions are afterwards put 
relating to its contents. 

II. He may not require to see the document. If the-docu- 
ment is merely put into the hands of the witness to refiresh 
bis memory. Nor if he is examined merely to prove the 
handwriting: {Lord v. Colvin^ 2 Drew. 205.) 
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Amendment of a petition the necessity for which waa 
created by the marriage of the petitioner, without a fresh 
stamp : {Robinson v. Harrison^ 1 Drew. 307.) 

Evidence of the propriety of a sale of an estate hy private 
consent, will be heard and approved of in court, without a 
reference to chambers : (Pimm v. InsaUy 10 Hare, App. 74.) 

The examiner of the court, or a special examiner, will be 
appointed to take the examination of a sick witness as occa- 
sion may require : {Pillan v. Thompson^ 10 Hare, App. 76.) 

Application for appointment of a guardian to concur in a 
special case made in court and not by a summons in cham- 
bers: (Thomhill v. Coplestoney 10 Hare, App. 67.) 

It is at the option of a party, who is dissatisfied with a 
certificate of the Chief Clerk, to have his objections to it 
argued before the judge in chambers, or in open court. But 
where objections have been argued before a judge in cham- 
bers, no rehearing will be aflowed in open court, except 
under special circumstances; (Y(frk and North Midland 
Bmlway Company v. Hudson^ 17 Jur. 1090.) 

Parties out of the jurisdiction must be served with notice 
of the decree in a suit commenced by summons out of cham- 
bers : {Strong v. Moore, 22 L. T. 917.) 

The 22nd section of the Common Law Procedure Act, 
18.14, authorizing a party to discredit his own adverse witness, 
applies to the Court of Chanceij, and to an examination 
not in court, but before an examiner ; but the leave to pro- 
duce counter evidence must be given not by the exammer, 
but by the judge on special motion. 

An examiner in Chancery has no authority to determine 
questions as to the relevancy or adverse nature of the evi- 
uence of a witness, but when the question as to his being 
adverse is likely to be raised, the examiner should take down 
the questions as well as the answers, upon which counter evi- 
dence may be required : {Buckley v. Cook, 1 Kay & T. 29.) 

Mode of appealing from the certificate of a judge's chidf 
derk made in conformity with an opinion expressed by the 
judge : (Rhodes v. Ihhetson^ 4 De Gex, Macn. & Gord. 787.) 

jfiie court refused to direct the oral examination of a 
party to the cause under a decree which had been made 
directing accounts and inquiries before the new Procedure 
Act came into operation : {Sherwood v. Vincent, 9 Hare, 
App. 19.) 

An application to enlarge publication, seeking also other 
dire<!tions, made in court ; if it had been to enlarge time only 
it should be in chambers : (Atkinson v. Oxford, Ifc, Railway 
Company, 9 Hare, App. 19.) 
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No direction is now necessary in a decree for libertr to 
state special circumstances : ( WiU%am$on v. Jeffreyt^ 9 Uare, 
Ato. 56 ; Attomey-Oeneral v. Attwood^ ibid,) 

r orm of order appointing an examiner in several colonies 
in Australia : {Crofts v. Middleton, 9 Hare, App. 75.) 

Numerical statements in bills may be printed in figures 
and not in words at len^h : (Anon, 9 Hare, App. 83.) 

Cases in which inquiries in chambers may be prosecuted or 
made with or without an order of the court naving been 
drawn up directing such inquiries : {KeUon y. KeUon^ 9 Hare, 
App. 86.) 
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An Act to ahoUsh the Office of Master in Ordinary of the 
High Court of Chancery y and to make provision for the 
more speedy and efficient despatch of Business in the said 
Court,—lSOth Juncy 1852.] 

I. OffSee ofMattert m Ordituafy in Chancery aboKshed,— The office 
of Master in Ordioary of the High Conrfc of Chancery shall be and the 
aame is hereby abolished, but reseiring and subject to the ezecation by 
the present Masters in Ordinary of the said court, as such, of tiie duties 
heremafber provided for; and until they are released under this act 
they shall, for the performance of such duties, continue to have all the 
powers confenred upon them by any act of Parliitroent, or otherwise 
rested in them. 

II. Vaeaneiei m office if Masters wAiohe JiUed ifp. — No vacancy 
which has already oocnnvd or may hereafter occur in the office of 
Master in Ordinary of the said court shall be filled up, nor shall any 
future accountant-general be made or become one of the Masters in 
Ordinary. 

III. Two of ihe Masters m Ordinary released from their duties on 
Jirtt day ofMichadmas Temty 1852, ^. — Proviso as to certain matters 
depending before the said Masters,— On the first day of Michaelmas 
Term one thousand eight hundred and fifty-two, James William Farrar, 
Esquire, and William Brougham, Esquire, two of the Masters in Ordi- 
nary of the said court, shall be released from their duties as such Masters ; 
and as often thereafter as, in the judgment of the Lord Chancellor, 
from the state of business in the said court, any other Master or Masters ' 
can be spared, it shall be lawful for the Lord Chanoellor to release any 
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BQch Master or blasters at aneb time or times as to him shall seem 
meet: provided always, that nothing in this act contained shall extend 
to release, or to authorize the Lord Chancellor to release, anj of the 
Masters firom attendance upon the Hunse of Lords without the order of 
the HoQse: provided also, that if, from the nature of any particular 
matter or matters depending before either of the said Masters herein- 
before respectively named, it shall in the opinion of the Lord Chancellor 
be desirable that such matter or matters should be worked out by or 
before the same Master before whom the same shall be depending, it 
shall be lawful for the Lord Chancellor to direct such Master to continue 
the prosecution of such matter or matters, and such Master shall pro- 
secute the same accordingly, in the same manner and with the same 
powers in every respect as if he had not been released from his duties 
under this act. 

IV. Option to Masters io retire according to senioriiy, 4^. — Power 
to Lord ChancelUtr to release remaining Masters. — Every Master to be 
released by the Lord Chancellor shall have the option to retire tendered 
to him according to his seniority in office; and if any such Master shall, 
for one calendar month after such option tendered to him, n^Iect or 
decline to avail himself thereof, then the Lord Chancellor may tender 
the like option to the next in succession in seniority in office, and so 
toHes quoties ; but when the Lord Chancellor shall be of opinion that 
the services of none of the Masters are any longer necessary for the due 
execution of the business of the said court, it shall be lawful for him to 
release every remaining Master. 

y. Master's salaries and compensation allowance continued by wag 
o/ retiring pensions^ ^. — Each one of the Masters to be so released 
on the first day of Michaelmas Term one thousand eight hundred and 
fifty-two, shall nevertheless continue entitled to receive during his life, 
by way of retiring pension, the full amount of his salary as such Master, 
including the amount of the compensation allowance payable to him as 
such Master; and every Master who may be so released subsequently 
to the same first day of Michaelmas Term one thousand eight hundred 
and fifty-two, shall also continue entitled to receive by way of retiring 
pension the full amount of his salary as such Master. 

VI. Bearing pensions, ^c, to be paid in ike same mamner as present 
salaries. — The salaries or retiring pensions and compensation allowances 
payable to the Masters so to be released shall contiooe or be payable 
out of the same funds, on the days, and in the same manner in ail 
respects, as their present salaries and compensation allowanoes respee- 
tively. 

VIL Power to Masters to mtmnum parties, ^., and to setde and 
vmd up proceedings before them. — In order as expeditiously as may be 
to wind up all the causes, matters, and things which may from tine to 
time be depending before or have been referred to the Masters m 
Ordinary of the said court, it shall be lawful for every Master, at any 
time after the passing of this act, to summon as he shall deem fit all 
or any of the parties to any cause, matter, or thing so depending, or 
their solicitors, and thereupon to proceed with such cause, matter, or 
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thin;, and give neh directiMis and mak* such order as ha maj think 
necessary for the purpose of settling and winding up the same; bat uaj 
sach order shall be subject to be diacharged or Tailed by the coort upon 
application made for that pupose: and the Master shall be at liberty to 
proceed for the parposes aforesaid in the absence of any of the parties 
or solidtora neglecting or refosing to attend the snmmona. 

VIIL Power to oom% mpom Ma$t€r*t report or oarff^cote, to aidbs 
order for proi&nition or final diapotoX <f emg emi, •^., and for pa^ 
meni ofcottSy ^.— In case the Master ahall be nnable, by reason of 
the condact of partiea, or otherwise, to finally dispose of any caoae, 
matter, or thing, he shall be at liberty to dispose of any part thereof 
within hia power, and to report and oertify on the whole of the case ; 
and upon such report or certificate the eoort ahall make snch order as it 
shall think proper on all or any of the parties, for the farther proseoa- 
tioQ of the sait or matter, or for the final diapoaal thereof, and for the 
payment of the costs thereof, inclading any of the coata which may 
hare been incarred by reason of the condoct of the parties. 

IX. Om neglect of partiee to bring Maeter^a report be/ore the oo«r<, 
toUcUor to SuUor'e Fee Fund todoeo, and his eoete provided Jor, — ^In 
the event of the parties in any caose. matter, or thing, or their solicitors, 
refosing or Deflecting, within a time to be fixed by the Master, to bring 
the Master's report or oertificate before the coort, the same may, by 
direction of the Master, be brongbt before the coart by the solicitor for 
the time being to the Saitors' Fond ; and the ooart is hereby em- 
powered to order payment of the costs and expenses of the solicitor to 
the Soitors* Fond out of sach of the foods in the caoae, matter, or 
thing, or by such parties aa to the ooart shall seem jast; and in case 
payment thereof cannot be obtained by any of the means aforesaid, the 
same, by the direction of the coart, may be paid oat of the Saiton' Fond. 

X. No freak referenoea to Masteray except m case* aireadff before 
them, and in maUera under Winding-i^ AcU, 1848 and 1849— £^n/t< 
aU the Maatera are releaaed from their dutiea^ thoae remaining ahall 
proaecnie all the buaineaa depending — Power now veated in Maatera 
reaerved to them for atich parpoaea.—From and after the first day of 
Michaehnaa Term one thoosand eight hundred and fifty-two no rdfer- 
enoe shall be made to any of the Masters in Ordinary of the said court, 
except in cases in which, from some preTious reference made in the 
caoae or matter, or m some other cause or matter connected therewith, 
the coort may think it expedient to make sach reference, and except in 
matters arisiog under the Joint Stock Compaoiea Winding-up Acts, 
1848 and 1849: provided always, that until aJl the Masters in Ordinary 
of the said court shall have been removed by resignation, death or 
otherwise, or hare been released from their duties under this act, such 
of the Masters in Ordinary of the said court as shall for the time being 
remain in office, and ahall not be releaaed from their duties under this 
act, shall prosecote all the business which on the first day of Michaelmas 
Term one thousand eight hundred and fifty-two shall be depending 
befon the Masters, and also all the nferencea which before the said 
first day of Michaelmas Term one thousand eight hundred and fifty-two 
shall have been made under decrees or orders of the court, or which 
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OD or after tbe Mme fint day of Michaelmas Term sball be made 
in relation to snch excepted matters as aforesaid ; and the same, if 
aecessarj, shall be distribnted amongst snch remaining Masters in snch 
manner as the Lord Chancellor shall direct; and tbe powers and 
antborities now vested in them are hereby reserved to them for the 
parpose of esecnting and performing all the duties, matters, and things 
which may be still referred to them, or which thej may be lawfully 
called npoo to perform. 

XI. Power to Matter of ike RoOs <md Vice-Chaneellort to sU at 
chambertfor the despatch of hwmeae, cfc — From and after the first 
day of Michaelmas Term one thonsand eight hundred and fifty-two it 
•ball be lawful for tbe Master of tbe Rolls and the Vice-Chancellorsfor 
the time being and they are hereby required to sit at chambers for tbe 
despatch of such part of the business of tbe said court as can, without 
detriment to tbe public advantage arising from the discussion of questions 
in open court, be beard in chambers, according to the directions hennn- 
after in that behalf specified or referred to; and tbe times at and during 
which tbey respectively shall so sit shall be from time to time fixed by 
them respectively. 

XII. Power to Lord Chaneellor to provide chancers for the Magtere 
of the Rolls and Viee-ChanoeUort, — The chamber bnsineBS of the 
Master of the Bolls and of every Vice-Chancellor shall be carried on in 
conjunction with bis court business ; but as no rooms are attached to the 
courts of tbe Vioe-ChancellorB in which such chamber business can be 
transacted, it shall be lawful for the Lord Chancellor to cause chambers 
to be provided for every of them respectively for that purpose until 
courts with proper rooms attached can be provided for them. 

XI II. Judges to have tame power and jurisdiction as in open eourt, 
—The Master of the Rolls and every of the Vice-1-hancellorB respec- 
tively when sitting in chambers shall have tbe same power and jurisdic- 
tion in respect of the business to be brought before them, as if they 
were respectively sitting in open court. 

XIV. Ordert made in (Lambert to be ordinarily draum up hyjudget 
eierk, butjudget may direct them to be draton up by regittrart of the 
eourtf and may require their attendance at ohamberafor the purpote, — 
The orders made by the Master of tbe Rolls and Vice-Ghanoellors re- 
spectively when sitting In chambers shall ordinarily be drawn np there 
by their respective clerks, to be appointed as hereinafter mentioned, but 
with power to each of such judges to direct any of such ordera to be 
drawn np by the resistrar of tbe said court in like manner as orders 
made by a judge of tbe said court in open court are drawn up, for which 
purpose the registrars of the said court shall, when required, attend the 
Master of the Rolls and the Vice-Chancellors respectively when sitting 
at chambers in such order and manner as shall be found most convenient 
for furthering the business of tbe said court, and as tbe Lord Chancel- 
lor, with the concurrence of the Master of tbe Rolls and Vice-Chan- 
cellors, or any two of them, shall from time to time by any general 
order direct. 

XV. Ordert made at (Aambere to hare same force as orders t^eourtj 
4c. — ^All orders of the Master of the Rolls or of any Vioe-Chancellor, 
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made Ij bim st duunbera, shmll, have tks ferae and eflbet of oites of 
the Coort of CSuiioefy, and soch orders maj be sigiied and florolled in 
like maimer. 

XVL Power to jtidffe§ to appeiiU two Ckirf CMt$ to each comi to 
Miu<tnf*0AiiniM«t «/*<*« c<wr«.--Itdudl be lawfbl for the Master of 
tbe Rolls, and erery of tbe Vic^ChaaceUors ibr the time being respeo- 
tiTehf, with the approbation of the Lord Chancellor, to appoint two 
Chief Glerkii eaoh to be respectiTelj attaobed to eaok jodfre and his 
sQcoasaoiis ia offioe, for tbe porpose of assioting in the general bosiness 
of esch oonrt, and the oanses and matten belongnig thweto, and onanj 
Tarancj in each office of Ohitf Cleik to supply audi Tseancy. 

XVU. ankf €Urhtojudffe$ to hmvhem Chief Cierke to Maetore 
m Ordinarffy or eoiiciton or attomeye <iften ffears* praetioe-^trtoim 
Chkf Cierke to he Ckie/Clerke oftkree<^tkeeqmliyj¥d9ee,^'&o pemon 
shall be appointod Chief Clerk to the Master of the Bolls or aoy Vice- 
Chanoellor anless he shall have been Chief Clerk to one of the Masters 
in Ordinary of the said ooort, or have been admitted on the roU of 
solicitors or attorneys in one of the oonrts at Westminster Hall| and 
practised as snob solicitor or attorney for the period of ten years at least 
immediately preceding his appointment: provided always, that Georgo 
Whiting and Heniy Leman, the present Chief Clerks of the said Masters 
hereby released as aforesaid, and Cbaries Pngh, Chief Clerk in the 
eflkeof the Msster now Tseant, shall on the said first day of Michaelmaa 
Term one thousand eight hundred and fifty-two beoome and they an 
hereby appointed Chief Cleiks uf three of the said aqnity judges, and 
their respectiTe sucoeeeers in office. 

XVIU. Power to judges to appomijmior eUrte.—li shall be lawit&l 
tor the judge of esoh court to appoint a junior derk toeach Chief Clerk 
of his court, and on any Tacancy in sneh office to snpply soch Taoanoy. 

XIX. Power to Lord ChameeOor to rem ov e oiy ojicer appomtod 
under iMe act engaging in oiker eemlogment or aeoepUmg angfie or 
imolmnufet whatoeer ether ikon hie etuarg,^ If any pereon who shall 
accept any offioe under this aet shall ei^age in any other employment 
whatever whilst he holds sudi office, or shall reodre any sum of money 
or benefit ether than his salary and what may be allowed or directed to 
be taken by ham under any act of Parliament or order of the said coort 
or of the Lord Chancellar, for any act done or pretended to be done, or 
any atieodance given or pretended to be given, dther with or without 
the consent or direction or pretended consent or direction of the judge, 
in relation to or arising out of any proooeding in his office, or in any 
office of or connected with the Court of Chancery, or if such person, being 
or having been a solidtor or attomey, shall directly or indirectly receive 
or seonre to himself any continuing benefit firom sny bnsinees or finn in 
whieh he may have been engaged previoody to his appointment to snob 
offioe, the person so o£fonding may be removed from his offioe by order 
of tbe Lord Chanoellor, end shall be rendered incapable of afterwards 
bdding any o6EMe, situation, or employment in the said court 

XX. SoUcitorey 4^^ cqipointed to angogSoe under thie act tobeetruck 
off the roUe. — Every sdidtor or attomey who shall be appointed to and 
shall accept any office under this act ahall cease to be an attomey or 
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•olieitor, and shall forthwith procure himself to be stnck off the roD of 
solidtorB of the Hif^h Goari of Chancery, and off the roll of aoj of Her 
Majesty's Courts of Record at Westminster on which his name may be. 

XXI. Chief Clerkt to hold office during goodbehamom:-—EYerymdi 
Chief Clerk shall hold his office daring his good bebavionr, and so long 
as he shall personally give his attendance npon his dnties, and shall 
eondnot himself honestly and faithfully m the execution of the duties of 
his office, but subject to the power hereinafter contained to remove any 
Chief Clerk for any cause which the Lord Chancellor and jodgas re- 
moving may think sufficient. 

XXII. And clerkt during pleature. — ^Evety such junior clerk shall 
hold his office at the pleasure of the judge in whose court he shall be 
attached. 

XXIII. Chief and jtmwr cferfo to be mder emOrol and dktcHon nf 
judgee. — Such Chief Clerks and junior clerks shall berespecttvely under 
the control of the judge to whose court they shall respectiTely be at- 
tached, and shall attend at such places, during such time, and for such 
hours in each day, and perform such duties, as such judge shall from 
time to time direct 

XXIV. Ch^f omd jumor clerlu tubjeet to tame penalHet, ^c^ at 
impoted^ ^c, mder act 9 f 4 WUl 4, c. 94, at f-etpeett offioert of the 
Court of Chancery. — Every Chief Clerk and every junior clerk to be 
appointed under this act shall be subject and liable to such and the 
same prohibitions, prosecutions, penalties, and punishments, as am by 
an act passed in the session holden in the third and fourth years of the 
reign of King William the Fourth, chapter ninety-four, imposed. and 
directed with respect to persons holding any office, situation, or employ- 
ment in the said Court of Chancery, or under any of the judges or 
officers thereof, in the same manner as if the enactments therein coo- 
tained relating to such officers of the said court respectively were here 
repeated. 

XXV. Power to Lord Chancdhry with concurrence afjkdget, to re- 
move Chief Clerkt. — It shall be lawful for the Lord Chanoeltor, with the 
concurrence of the Master of the Bolls and Vice-Chancelbrs for the time 
being, or any two of them, by any order to remove any Chief Clerk to 
be appcdnted under this act from his office, .without stating any cause 
for such removal, 

XXVI. Butinett to be ditpoted qf in chambert by (hejudtfet. — The 
business to be disposed of by the Master of the BoUs and Vioe-Chan- 
cellors respectively while sitting at chambers shall consist of such of the 
following matters as the judge shall from time to time think may be 
more conveniently disposed of in chambers than in open court; vide&oetf 
applications for time to plead, answer, or demur; for leave to amend 
bills or claims; for enlarging publication; and also applications for the 
production of documents ; applications rdating to tbe conduct of suits or 
matters; applications as to the guardianship and nuuntenance of infants; 
matters connected with the management of property; and such other 
matters as each such judge may Arom time to time see fit, or as may 
from time to time be directed by any General Order of the Lord 
Ch •• 
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The 26th section cannot be read disjunctively, and there- 
fore, when a defendant has been required to answer, and has 
not answered, the plaintiff's bill, and the time for putting in 
such answer has expired, the old practitte of filinji: a travers- 
ing note must be aaopted : (Heath v. Lewis<, 17 Jur. 1090.) 

under these statutes, one Vice-Chancellor has jurisdic- 
tion to hear a petition for another Vice-Chancellor : {Hoi' 
hway V. PkiUips, 17 Jur. 875.) 

A plaintiff having given notice of motion for decree, may 
obtain an order of course to amend his bill after the defen- 
dant has filed affidavits in opposition to the motion for 
decree : {OiU y. Kayner, 1 Kav & S. 395.) 

An order of course may be obtained, after replication, to 
amend by adding parties, where no new issue is tendered 
thereby : {Bryan v. Austell^ Kay, App. 47.) 

A judge in chambers is not authorized under this section, 
to entertain applications with reference to funds paid into 
court under the acts for relief of trustees : such applications 
must originate in and be founded upon a petition presented 
to the court : (Re Hodge, 4 De Gex, Macn. & Gord. 491.) 

XXVII. Jwiges nusy itdjoumfiom open court to ^ambera, and 9iee 
mrtd, tke eonnderation of €my matter. — It Bbali be lawful for the 
Master of the Rolls and every of the Vice-Chanoellors respectively when 
sitting in open court to adjourn for consideration in chambers any matter 
which, in the opinion of such judge, may be more conveniently disposed 
of in chambers, or, when sitting in chambers, to direct any matter to be 
heard in open court which he may think ought to be so heard. 

XXVIII. Mode of proceeding hrfore judge* at ckambert tobehg sum- 
wume as at common law, — ^The mode of proceeding before the Master of 
the Rolls and Vice-Gha&cellors respectively at chambers shall be by 
summons, and as near as may be according to the form now adopted 
by the judges of the Superior Courts of Common Law when sitting at 
chambers, 

XXIX. Poioer to the judges to direct u>hat matters, ^., ehall be 
heard and inoeetigated bg themsehet, and what bg their Chief Clerkt — 
Right to suiior to bring any point be/ore the judge, — From and after the 
first day of Michaelmas Term one thousand eight hundred and fifty-two 
the Master of the Rolls and the Vice-Chanoellors respectively shall have 
the sole power (subject to any rules which may be made by the Lord 
Ohanoellor with the advice and assistance of them or any two of them) 
to order what matters and things shall be investigated by and before 
their respective Chief Clerks, either with or without their direction, 
during their progress, and what matters and things shall be heard and 
investigated by themselves ; and particularly, if the judge shall so 
durect, his Chief Clerks respectively shall take accounts, and make such 
inquiries as have usually been prosecuted before the Chief Clerks of the 
present Masters ; and the judge shall give such aid and directions in 

2 ▲ 3 
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every or any such noooont or inqniij as he maj think proper, but sob- 
ject ueTertbeleas to the right hereinafter pnmded for the suitor to bring 
any particular point before the jndge himself. 

XXX. Power io Chief Clerlu to itsueadverimmmia and aummontu, 
to administer otUhtf ^c^ at tkejttdffe eftaU direct — Each Chief Clerk 
shall, for the purpose of anj proceedings directed bj the Master of the 
Rolls or any Vice-Chancellor to be taken before him, have fall power 
to issue advertisements, to.bumroon parties and witnesses, to administer 
oaths, to take affidavits and ajknowledj^ments, other than acknowledg- 
ments by married women, to receive affirmations, and, when so directed 
by the judge to whose court he is attached, to examine parties and wit- 
nesses either upon interrogatories or m«d voce, as such judge shall 
direct. 

XXXI. Partieij cfc., not attending Uahk to process ofconJtempi and 
to pmaUies for fcise swearing, ^c, — Parties and witnesses so summoned 
shall be bound to attend in pursuance of any such summons, and shall 
be liable to process of contempt, in like manner as parties or witnesses 
are now liable thereto in case of disobedience to any order of the said 
court, or in case of defauft in attendance, in pursuance of any order of 
the said court, or of any writ of subpcena ad testificandum ; and all 
persons swearing or affirming before any such Chief Clerk shall be liable 
to all such penalties, punishments, and consequences for any wilful and 
corrupt false swearing or affirming contained therein as if the matters 
sworn or affirmed had been sworn and affirmed before any person now 
by law authorized to administer oaths, to take affidavits, and to receive 
affirmations. 

XXXII. lUsuU of proceedings brfore Chitf Clerk to be embodied m 
form of short certificate^ jfc, — The directions to be given by the Master 
of the Bolls or any Vice- Chancellor for or touching any proceedings 
before his Chief Clerk shall require no particular form, but the result of 
such proceedings shall be stated in the shape of a short certificate to the 
judge, and shall not be embodied in a formal report, unless in any case 
the judge shall see fit so to direct; and when the judge shall approre 
oi such certificate or report he shall sign the same in testiooony of his 
ailopting the same. 

XXXIII. No exceptions to He to certificate, ^.— Parties at Ubertjf 
to take opinion of judge upon any particular point. — No exceptions shall 
lie to any certificate or report of the Chief Clerk, although signed and 
adopted by the judge ; but any party shall, either during the proceed- 
ings before such Chief Clerk, or within such time after such proceedings 
shall have been concluded, and before the certificate or report shall have 
been higned and adopted, as the Lord Chancellor shall by any general 
order direct, be at liberty to take the opinion of the judge upon any 
particolar point or matter arising in the course of the proceedings, or 
upon the result of the whole proceeding when it is brought by the Chief 
Clerk to a conclusion. 

XXXIV. Certificate^ ^c, signed and adopted by judge, binding on 
aU parties unless discharged or varied, — ^When any certificate or report 
of the chief clerk shall have been signed and adopted by the judge the 
same shall be filed in like manner as reports are now tiled, and shall 
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tbeoeeforth be biDding on all the parUes to the proceedingB, unless dis- 
chai|red or varied, either at chambers or in open courti according to the 
nature of the case, npon application bj summons or motion within such 
time as shall be prescribed in that behalf bj any General Order of the 
Lord Chancellor ; and nothing herein contained shall prejudice or afiect 
the power of the conrt at any time to open anj such certificate or report 
upon the same or the like gronnds as anj report of the Master of the 
said conrt which has been absolutely confirmed may now be opened. 

After a certificate of purchsfle, under a sale by the court, 
has become binding by the lapse of eight days since the 
signature by the judge, the purchaser is considered to be so 
fiu* the absolute owner, that he may sell at an adyanced 
price for his own benefit : (1 Kay & John. S24.) 

XXXV. Sections 13, 14, aiuf 15 o/S ^ 4 WiO, 4, e. 94, repea2«/.~ 
From and after the first day of Michaelmas Term one thousand eight 
hundred and fifty-two, the thirteenth, fourteenth, and fifteenth sections 
of the act passed in the session of Parliament holden in the third and 
fourth years of the reign of His Majesty King William the Fourth, 
chapter ninety-four, shall be repealed. 

XXXVI. Ail powers possessed by Masters to be exercised 6y judgeg, 
— ^From and after the first day of Michaelmas Term one thousand eight 
hundred and fifty-two, all or any of the powers, authorities, and juris- 
diction given to the Masters in Ordinary of the said court by any act 
or acts then in force may be exercised by the Master of the Bolls and 
Vice-Chancellors respectively. 

XXXVII. Power to judges to eaBerdss the powers given bg sections 
7, 8, and 9 of this actj and to dispose of ang causej ^., in open court, 
—From and after the first day of Michaelmas Term one thousand eight 
hundred and fifty- two the powers given to the Masters in Ordinary of 
the said court, and to the court by sections seven, eight, and nine of this 
act, may be exercised by the Master of the Rolls and Vice-Cbanoellora 
respectively with respect to causes, matters, and things which may be 
depending before them respectively in chambers ; and if and when any 
such judge shall be of opinion that any cause, matter, or thing so 
depending ought to be finally disposed of, unless the parties or some of 
them can show good cause to the contrary, he shall direct the same to 
stand in his paper in open courts giving such notice thereof, if any, as 
he shall deem right, and proceed to dispose thereof accordingly. 

XXXVIU. Power to Lord Cfianctllor^ with advice, ^. of judges to 
make rules and orders for regulating tfte mode of procedure at chambers, 
payment offets, ^. — It shall be lawful for the Lord Chancellor, with 
the advice and consent of the Master of the Rolls and Vice-Gbancellors, 
or any two of them, and they are hereby required, forthwith to make 
and issue General Rules and Orders for regulating the times and form 
and mode of procedure before the Master of the Rolls and Vice-Chan- 
cellors respectively, sitting at chambers, and their respective Chief Clerks, 
snd generally the practice of the said court in respect of the matters 
to which this act rehites, and for regulating the fees and allowances to 
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solicitors of the said court in respect to snch matters, and also for regn- 
lating the fees to he payable by suitors of the said court to the offioen 
thereof iu respect of the business to be conducted before the Master of 
the Rolls and Vice-Ghancellors respectively sitting at chambers, and 
their respective Chief Clerks ; and such rules and regulations may from 
time to time be rescinded, altered, varied, or added to by the like 
authority ; and all such rules and regulations as aforesaid shall take 
effect as General Orders of the said court: provided always, that no 
greater amount of fees shall be payable by the suitors of the said court 
to the officers thereof, in respect of the business to be conducted before 
the Master of the Rolls and the Vice-Chancellors respectively sitting at 
chambers, and their respective Chief Clerks, than is now levied in 
respect of similar or analogous business in the Masters' offices. 

XXXIX. Business m Masters' offices to be conducted in the same 
manner as similar busirtess is conducted by judges, 4^. — From and after 
the said first day of Michaelmas Term one thousand dght hundred and 
fifty- two the course of practice and proceeding in the offices of the 
Masters in Ordinary of tiie said court, so far as the same may be incon- 
sistent with the rules and regulations to be so as aforesaid mnde by the 
Lord Chancellor with snch advice and consent as aforesaid, shall be 
abolished ; and the Masters in Ordinary of the said court shall, with 
reference to the proceedings before them, adopt all such rules and r^u- 
lations, and shall conduct the business of their respective offices, as nearly 
as may be, in the manner in which similar business shall be conducted 
by the Master of the Rolls and Vice-Chanoellors respectively, save only 
that the Master, instead of communicating directly with the judge, is to 
report shortly the result of his inquiries to the court. 

XL. Power to judges at chambers to lake opinion of convetfandng 
counsel in certain matters — Parties may object to such opinion^ whick 
may be disposed of in chambers or open court, — ^From and after the 
first day of Michaelmas Term one thousand eight hundred and fifty-two 
it shall be lawfnl for the court or for any judge thereof when sitting at 
chambere to receive and act upon the opinion of conveyaudng counsel 
in actual practice, to be nominated as hereinafter mentioned, in all cases 
in which, according to the present practice of the court and of the 
Master's office, it has been usual for the Master to require or recdve the 
opinion of conveyancing counsel for his aid and assistance in the inves- 
tigation of the title to an estate, with a view to an investment of money 
in the purchase or on mortgage thereof, or with a view to a sale thereof, 
or in the settlement of a draft of a conveyance, mortgage, settlement, 
or other instrument, or otherwise, and in such other cases as the Lord 
Chancellor shall by any General Order direct ; but it shall be competent 
for any party to object to any opinion of any such counsel when he 
shall deem it open to objection, and thereupon the point in dispute shall 
be disposed of by the court, or by the judge sitting in chambers, accord- 
ing to the nature of the case. 

No special or substantive order will be made in ordinary 
cases for a reference to conveyancing counsel, under this 
section, but the court will adjourn the case, in order that 
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the opinion of counsel may be taken in the mean time : 
(form of order under such a reference, Harvey v. Brooke^ 
ITJur.l.) 

Under this act the court cannot act on the opinion of the 
conveyancing counsel in the case of an exchange : ( T^om- 
km Y. Thornhm, 17 Jur.252.) 

XLI. Power to Lord Chancellor to nommate not hu than nx oo»- 
vofattcmg cowuel often year* practice, fe, — It shmll be lawful for the 
Lord Chancellor to nominate any nomber of conveyancing coonsel in 
actual practice, not less than six, who shall have practised as such for 
tea years at least, to be the conveyancing connsel upon whose opinion 
the court, or any judge thereof, may act in any of the cases last before 
mentioned, and to supply vacancies in soch list from time to time, and 
to distribnte the bosiness among such ooansel in soch order and manner 
as to the Lord Chancellor shall seem fit. 

XLII. Power to obtain the auittance of aecomianfe, merchants, ^. 
^It shall be lawfal for the said court, or any judge thereof, in snob way 
aa they may think fit, to obtain the assistance of accountants, merchants, 
eogtneexB, actuaries, or other scientific persons, the better to enable such 
court or judge to determine any matter at issue in any cause or pro- 
ceeding, and to act upon the certificate of such persons. 

The 42nd section of the Masters* Abolition Act, 15 & 16 
Vict. c. 80, does not authorize the court to delecirate to the 
Master the power of calling in scientific aid. But where, 
before the act, a complicated claim for a debt requiring such 
aid had been referred to the Master, and liberty had been 
given to the claimant to bring an action, and it appeared 
that such action, if brought, must go to arbitration, the court 
ordered the matter to be disposed of in chambers, where the 
judge would call in such scientific aid as he should think fit : 
(MMnuxy v. Lord Methtten, 1 Drew. 216.) 

XLIII. Taxing Matter to regulate fees to conveyamnng counsel, fe,, 
subject to appeaL — ^Tbe allowances in respect of fises to such conveyanc- 
ing counsel, accountants, merchants, engineers, actuaries, and other 
scientific persons shall be regulated by the Taxing Master of the said 
court, subject to an appeal to the judge to whose court the cause or 
matter shall be attached, whose decision shall be final. 

XLIV. Salary of 1,200/. to be paid to each Chief Clerh, and 250^ 
to each junior cterk, with power to the Lord Chancelhr from time to 
time to increase same to 1,500/. and SCO/, respectively, — There shall be 
paid to every Chief Clerk of the Master of the Rolls and Vice-Chanoel- 
lors respectively the net yearly salary of one thousand two hundred 
pounds, and to every junior derk to be appointed under this act the net 
yearly salary of two hundred and fifty pounds ; and it shall be lawful 
for the Lord Chancellor from time to time by any order to direct that 
the sakry of any such Chief Clerk as aforesaid may be increased from 
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time to time uitil the same ■ball amoant to the net yearly aam of one 
thonsand five hundred ponnds, and to direct that the salary of snch 
junior clerk may be increased to the net yearly sum of three hnndred 
pounds: provided always, that no snch increase shall be made to any 
snch Chief Clerk until he shall have been in office for three years nor 
to snch jnnior clerk until he shall have been in o£Bce five years, nor in 
either case without a certificate from the judge to whose court snch 
Chief Clerk or junior clerk shall be attached, that he has conducted 
himself in such office to the entire satisfaction of snch judge: provided 
also, that the salary to such Chief Clerk shall not be increased at any 
one period by any greater amount than the sum of one hundred pounds. 

The 44th section of the act does not apply to paying 
money out of court : {Rawlins M^'Mahon, 1 Drew. 728.) 

XLV. Pennam to Chief and junior Cterks m cases o/pemumeHt 
wfirmkjf. — It shall be lawful for the Lord Chancellor, with the consent 
of the Commissioners of Her Majesty's Treasury, by any order made on 
a petition presented to him for that purpose, to order (if he shall think 
fit) to be paid to any person executing the office of Chief Clerk or 
junior derk to the Master of the Bolls or any of the Vice-ChanceUora, 
who shall be afflicted with some permanent infirmity disabling him from 
the due execution of his office, and shall be desirous of resigning the 
same, an annuity not executing two-third parts of the yearly salary 
which such person shall be entitled to at the time of presenting snch 
petitioo, to be paid and payable at the same time and out of the same 
funds as compensations under this act are directed to be paid. 

XL VI. On reHremeia qf Masters, their Chief Clerks to be eniiOedto 
retiring pensions of same amount cu salary. — It shall be lawful for 
every person who on the first day of Hilary Term one thousand eight 
hnndred and fifty-two held the office of Chief Clerk to any of the 
Masters in Ordinary of the said Court of Chancery, and who is not 
hereby appcnnted a Chief Clerk to the Master of the Rolls or to one of 
the ^ce-Chanoellors under the authority of this act, upon the Master 
to whom he shall be snch Chief Clerk being released from the dnties 
as snch Master under the authority of this act, or upon the death or 
resignation of any such Master previously to his being so released, to 
continue to be entitled to receive during his life^ by way of retiring 
pension, the full amount of his salary as such Chief Clerk, such salary 
to be ptiid and payable out of such funds and in such manner as herein- 
after in that behalf directed. 

XL VII. Compensation to junior eUrhs on reHrewtenit of Masters. — 
It shall be lawful for any person who on the said first day of Hilary 
Term one thousand eight hundred and fifty-two, held the office of jnnior 
clerk to any Master in Ordinary of the said Court of Chancery berebf 
released, or who shall be released by the Lord Chancellor under the 
authority of this act, to make a claim for compensation to the Commis- 
sioners of Her Majesty's Treasury for the time being, at any time after 
the Master in whose office he shall have been employed shall have been 
released; and such commissioners are hereby required, within tbe spare 
of six calendar months after eyery snch claim shall be made, by ex- 
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aoiiutioiiiipon oath or otherwise, which oath they and every of them 
ire and is hereby authorised to adminbter, to inqaire whether aoy, and, 
if any, what compensation ooeht to be made to sQch |>enon elaimtng 
sach compensation; and in all cases in which it shall appear to the 
add commissioners that compensation ought to he granted, it shall 
be lawful for the said commissioners, by warrant under their hands, to 
order and direct that snch annual compensation shall be made to the 
persoos claiming such compensations as afuresaid, or any of them, 
as to the said oommissionerB in their discretion shall seem jost and 
HMsonable; and all sach compensations shall be paid and payable out of 
auch fnndx and in snch manner as hereinafter in that behalf directed : 
TBOTided always, that an aooonnt of all snch compensations shall, within 
ioDiteen days next after the same shall be so granted, be Uid on the 
table of the House of Commons, if Parliament shall be then assembled^ 
or if Parliament shall not be then assembled, then within fourteen days 
al^er the meeting of the Parliament then next following. 

XLVIII. Salanes, #e., to be paid quarterly out of the Smtori Fee 
Fmd Accoumt. — Except as herein otherwise provided, all salaries under 
this act shall grow due from day to day, but shall be payable, under an 
order of the Lord Chancellor, on the third day of February, the third 
day of May, the third day of August, and the third day of November in 
eveiy year, or on such other days as the Lord Chancellor shall from 
time to time by any order direct, and shall be paid to the parties entitled 
thereto, or their respective executors or administrators, out of the fund 
standing in the name of the Accountant-General of the Court of Chan- 
oeiy, to the account intituled *' The Suitors' Fee Fund Account,'* but 
sabject and without prejudice to the payment of all salaries and other 
sums of money by any former act or acts now in force directed or 
aotfaoriaed to be paid thereof. 

XLIX. Payment of eompeiuaiiont to be made quarter^ out of Par^ 
fiomenlary eecwitk*. — Except as herein otherwise provided, all com- 
peosations under this act shall grow due from day to day, but shall 
be payable on the third day of February, the third day of May, the third 
day of August, and the third day of November in every year, or on such 
other days as the Lord Chancellor shall from time to time by any order 
direct, and shall be paid to the parties entitled thereto, or their res- 
pective executors or administrators, ont of the interest and dividends of 
the Government or Parliamentary securities now or hereafter to bo 
placed in the name of the Accountant-General of the Court of Chancery 
to the two accounts iotituled ^ Account of Moneys placed out for the 
Benefit and bettor Security of the Suitors of the High Court of Chan- 
cery," and ** Account of Sureties purchased with surplus interest arising 
from Securities carried to an Account of Moneys placed out for the 
Benefit and better Security of the Suitors of the Court of Chancery," 
or either of them, by the Governor and Company of the Bank of 
Enfrland, by virtue of any order or orders of the Lonl Chancellor to be 
made fiom time to time for that purpose, without any draft from the 
Aocountaot-General, but subject and without prejudice to the payment 
of aU salaries and other sums of money by any former act or acts now 
in force directed or authorized to be paid thereout. 
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L. On appoifUmetU of Matter$ or ekrla to office or emplojfmetU 
tmder the Crown^ ihe retiring pension or oompemation under this act to 
be regulated by the eakary^ fc., qfsuch office or emplogmeni, — If at any 
time hereafter any of the Masters in Ordinary of the said court or any 
of their chief or junior clerks, i>hall be appointed to and shall accept 
any office or employment connected with any Court of Law or Equity, 
or under the Crown, or in any public department under the Crown, and 
if the salary attached to such office or employment, or any retiring 
pension or allowance in respect thereof, shall equd or exceed in amount 
the retiring pension or compensation payable to such Master or such 
clerk under this act, such last-mentioned retiring pension or compensa- 
tion shall, during the continuance of such Master or such clerk in such 
office or employment, or so long as he shall be in the receipt of any 
retiring pension or allowance in respect thereof equal to or greater than 
his retiring pension or compensation under this act, cease to be payable 
to such Master or such clerk, as the case may be ; and if the salary 
attached to such office, or the retiring pension or allowance in respect 
thereof shall be less than the amount of such Master's retiring pension 
or such clerk's compensation under this act, such retiring pension or 
such clerk's compensation under this act, such retiring pension or com- 
pensation under this act shall be reduced by the amount of such salary 
or of such retiring pension or allowance as the case may be. 

LI. Appropriation of the Matters' offices in Souihamptot^-bmUmgs. 
— Such of the Masters* offices in Southampton-buildings, Chancery- 
lane, as shall not be assigned by the Lord Chancellor as chambers for 
the Master of the Rolls and Vice Chancellors respectiyely, or shall not 
be required for the Masters, shall be appropriated to any other purposes 
connected with the Court of Chancery as the Lord Chancellor may 
from time to time direct, or the same may be let as chambers, and the 
rent thereof paid to the Suitors' Fund; and when all the Masters haTe 
resigned, died, or have been released under this act, the offices may be 
sold by order of the Lord Chancellor, and the proceeds of such sale psid 
to the Suitors' Fund, in such manner and to such particular account as 
tiie Lord Chancellor shall by any order direct; and it shall be lawful 
for the Lord Chancellor by any order to direct that the premises so to 
be sold, and the fee simple and inheritance thereof, shall vest in the 
purchaser or purchasers of the same, his or their heirs and assigns, or 
as he or they shall direct; and such order shall have the effect of 
▼esting the same accordingly, without any conveyance or other assurance 
from Her Majesty, in whom the same are now vested by virtue of an 
act passed in the thirty-second year of the reign of King George the 
Third, chapter forty two. 

LII. Power to Her Majesty to appoint a Vice- Chancellor as suceestor 
to Sir G, J. Turner, — And whereas by an act passed in the fifth yesr 
of the reign of her present Majesty, session ona^ chapter five, Her 
Majesty was by section nineteen empowered to appoint, by letters patent 
under the Great Seal, two fit persons to be additional judges assistsnt 
to the Lord Chancellor in the discbarge of thv judicial functions of his 
office, each of such additional judges to be called Vice-ChancellorB; and 
by section twenty-one it was provided, that nothing therein contained 
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should authorize the appointment of a Baocessor to the Yioe-ChanceUor 
oaoondly appointed under the aathoritj of the said act: and whereas hj 
an act passed in the session holden in the fonrteenth and fifteenth 
Tears of the reign of her present Majestj, chapter four, Her Migesty 
jvsn of the reign of her present Majesty, chapter four, Her Majesty 
was by section one empowered to appoint, by letters patent under the 
Great Seal, a fit person to be an additional judge assistant to the Lord 
Chancellory in discharge of the judicial functions of his office, in the 
place of the Right Honourable Sir James Wigram, Knight, who was 
the Vice-Ghancellor secondly appointed under the authority of the said 
aet of the fifth year of Her Majesty, and who had resigned the office 
of Vice-chancellor to which he had been so appomted: and whereas the 
Kght Honourable Sir George James Turner, Knight, is theVioe-Chancellor 
appointed under the said last-mentioned act: and whereas by section 
nine of the same act it was provided, that nothing therein contained 
should authorize the appointment of a successor to the yioe-Chancellor 
appointed under the authority thereof: and whereas by virtue of this 
act additional duties will derolye upon the jndges of the said court, 
and it is expedient that any vacancy which may ouour in the said office, 
of Vice-Chanoellor should be supplied: be it therefore enacted, that it 
shall be lawful for Her Majesty, from time to time when and as any 
vacancy shall occur in the office of Vioe-Chancellor now held by the 
said Sir George James Turner, by the death, resignation, or removal 
from office of the said Sir George James Turner, or his successor for 
the time being, it shall be lawful for Her Majesty, by letters patent 
under the Great Seal of the United Kingdom, to appoint a fit person, 
being or having been a barrister of fifteen years standing at the least, 
to supply such vacancy. 

LIII. Saeh Vice- Chancellor to luxve same power ^ ^., as Sir G. J, 
TWner ha*, — The Vice-Chancellor to be appointed under this act shall 
have all the same powers and privileges, and the same rank, and shall 
be subject to the same provisions, duties and observances, as the said 
Sr George James Turner shall, at or immediately before his death, 
resignation, or removal from office, have or be subject to under the said 
act of the fourteenth and fifteenth years of her present Majesty, 
chapter four, and this act, or any other act or acts then in force, except- 
ing that, as between himself and the other Vice-Chancellors or Vice- 
Chanoellor for the time being, be shall have rank and precedence next 
after the Vice-Chancellors or Vice-Chancellor, if any, who may be 
senior to him in appointment to office. 

LIV. Officert and attendants to Vice-Chancelhr, — Such Vice-Chan- 
cellor shall have a secretary, usher, and trainbearer, to be from time to 
time appointed and removed by him at his pleasure ; and the secretaries, 
registrars, and other officers appointed to attend the Lord Chancellor 
shall attend such Vice-Chancellor when sitting for the Lord Chancellor, 
and also when sitting in his separate court or in chambers, as circnm- 
stanoes shall require, and as the Lord Chancellor shall order and direct. 

LV. Saiaries of Vtce- Chancellor cmd his officers to be as at present, 
— ^The saUry of such Vice-Chancellor, and the salaries of his secretary, 
usher, and trainbearer, shall be of tHe same amotmts, and paid out of 
[CH.] 2 B 
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the same funds, and in like manner, as the salaries of the sud Sir 
George James Tnmer bis secretary, usher, and trainbearer, respectivelj, 
shall be payable at or immediately before his death, resignation, or 
removal from office. 

LVI. Her Majesty may grant retiring pension to Vice- Chancellor to 
appointed. — It shall be lawfal for Her Majesty, by letters patent onder 
the Great Seal of the United Kingdom, to grant to any person execating 
the office of Vice-chancellor in pursuance of tbis act, on his resig- 
nation of or his ceasing to execute his office, an annuity of the same 
ijxiount, after the same period of service, under tbe same ciicumstances, 
subject to the same condition^, and payable out of the same fund, as the 
annuity authorized to be granted to each of the Vioe-ChancellorB ap- 
pointed under the said act of the fifth year of Her Majesty, chapter five. 

LVII. Lord Chancellor may appoint court-keepers. — It shall be 
lawful for the Lord Chancellor to appoint one or more person or persons, 
removable at pleasure, for the purpose of keeping order io the court of 
tbe Vice-Chancellor to be appointed under this act; and the salary of 
the person or persons appointed or to be appointed, under tbis act or 
under any act or acts now in force, to keep order in the court of the 
Vice-Chancellor to be appointed under the authority of this act, shall be 
of snob amount, not exceeding the yearly sum of eighty pounds, as the 
Lord Chancellor may think reasonable; and such salary shall be paid 
to each such person so to be appointed, out of tbe same funds, and at 
the same time, and in like manner as the salaries of like persons have 
heretofore been paid. 

LVIII. Rights and establishments of the present Masters to eontiime 
until released in pursuance of this act. — ^Nothing herein contained shall 
in anywise prejudice or a£fect the title of the present Masters in Ordinaiy 
of the ^id court to the salaries payable to them as such masters unless 
and until they shall be respectively released under this act, or the power 
of the Lord Chancellor to order a retiring allowance to any of them or 
any of their clerks who may be or become afflicted with some permaneot 
infirmity disabling him from the due execution of his ofiSce, and who 
shall be desirous of resigning the same ; and every of the present 
Masters in Ordinary of the said court, until released under tbis act, shall 
have the same establishment of clerks, whose salaries and compensatioos 
shall be payable out of the same funds as the salaries and compensatioos 
of their clerks are now payable; and all tbe expenses attending tbe 
establishment of the Masters offices shall be paid in like manner as such 
expenses are now paid. 

LIX. Nothing to of eel the rights ^c, of Accountant- General as a 
Master in Ordinary. — Nothing herein contained shall prejudice or affect 
the rights, duties, or privileges of the Accountant-Geneial of the said 
Court of Chancery as a Master in Ordinary of the said court, or aoj 
salary or other payment payable to the said Accountant- General as such 
Master in Ordinary, or his right or title to any retiring allowance under 
any act or acts of Parliament now in force, nor shall the said Ac- 
countant-General be called upon or required to do or perform any duties 
or services as such Master in Ordinary, other than such as are oov 
usually performed by him. 
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IX T%e retiring Lord ChamoeUor may deUver written judjfments 
mthin six weeks after his resignation. — Whereas it hu freqaentlj hap- 
pened that after cases have been fully heard by the Lord Chancellor in 
the Court of Chancery and are standing for judgment, the Lord Chan* 
oellor has delivered up the Great Seal without being able by reason of 
other urgent public business, to deliver judgment therein, and mnch 
InconveDience and expense to the parties has been thereby occasioned: 

For remedy thereof be it enacted, that in every such case it shall lie 
lawful for the person who has so delivered up the Great Seal, within 
sis weeks after he shall have delivered up the same, to give in to the 
Begistrar of the said court a written judgment therein, signed by him ; 
and a decree or order, as the ease may require, shall be drawn up in 
pursuance of such judgment; and every such decree or order shall have 
the same force and effect as if the judgment in pursuance whereof it is 
drawn up had been given in open court the day before he shall have so 
delivered up the Grwtt Seal. 

LXI. Construction of Xtrms, — In the construction of this act the 
expression ** Her Miy'esty," shall mean the sovereign for the time being, 
and the expression *' Lord Chancellor," shall mean also and include the 
Lord Chancellor, Lord Keeper and Lord Commissioners for the custody 
of the Great Seal of the United Kingdom for the time being. 

When an order Ls made by a judge in chambers on the 
hearing of the application, it seems the appeal should be 
direct from that oxxler, and it is neither necessary nor proper 
that it it should be re-heard even pro formd^ by the judge 
who made it : {Saunders v. Druce^ 3 Drew. 139.) 

On an adjourned hearing from chambers, the court will 
not make any declaration, but, if necessary, will direct a 
certificate to the same efieot, to be drawn up for its approval : 
(^Morgan v. Hatchetty 19 Beav. 86.) 

Where a deed is to be settled by the court, it is sent to 
the judge'^ chambers, and from the Judge^s chambers it is 
sent to the conveyancing counsel. When a matter deserves 
the arguments of counsel, it is to be argued in court : (Re 
Bennett's estate^ 18 Jur. 33.) 

The chief derk in chambers never makes any order of his 
own authority, but all orders in chambers are orders of 
the judge, and are in fact made by him in the presence of 
the parties, unless they agree for their own convenience, to 
take the orders without actually going before the judge in 
chambers, or unless the order is such an order of course as 
would be made in court, without communication with the 
judge, upon simply handing a brief to the registrar. Such last- 
mentioned order, when made in chambers, being made upon 
communication of the chief clerk to the registrar, without the 
actual intervention of the judge : (Kay, App. 31.) 

2 B 2 
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GENERAL ORDERS AND RULES OP THE HIGH 
COURT OF CHANCERY, ISSUED BY THE LORD 
CHANCELLOR, SEVENTH DAY OF AUGUST, 
1852. 

Order of Courts Saturday^ the 7th day of August, 1852. 

The Bight Hod. Edward BnrteDshaw, Lord St. Leonards, Lord High 
Chancellor of Great Britaio, by and with the advice and aasiBtance of 
the Right Hon. Sir John Romillj, Master of the Rolls; the Right Hon. 
the Lord Justice Sir James Lewis Knight Bmce, the Right Hon. the 
Lord Justice Lord Cranworth, the Right Hon. the Vice-Chanoellor Sir 
George James Turner, the Hon. the yice-Chancellor Sur James Parker, 
doth hereby, in pursuance of an act passed in the fifteenth and six- 
teenth years of her present Majesty, intituled, *' An Act to amend the 
practice and course of proceeding in the High Court of Chancery," and 
in pursuance and execution of all other powers enabling him in that 
behalf, order and direct: — 

That all and every the orders, rules, and directions hereinafter set 
forth, shall henceforth be, and for all purposes be deemed and taken to 
be ^ Gmtnk Orden and Rules of the Oigh Court of Chanceiy,** via. :— 

Printing. 

1. BiUs«nd ebums are to be printed on writmg royal paper, mustOf 
in pica type, leaded; and the copy to be filed is to be infeerlemd witk 
paper of the same description. 

2. No costs are to be allowed, either as between party and party, or 
as between solicitor and client, for any written bill or written copy of a 
bill, filed under the 15th and 16th Vict, c 86, s. 6, or for any written 
copy thereof, served upon the defendant thereto, or for any written brief 
of such bill, unless the court shall, in disposing of the costs of the 
cause, direct the allowance thereof. 

3. The Clerks of Records and Writs shall, at the expiration of four- 
teen days from the filing of any written bill or written copy of a bill, 
take off the files of the court, without further order, the bill or copy w 
filed, unless a printed copy thereof shall in the meantime bare bees 
filed, and the plaintiff in the suit, or his solicitor, who shall pefsonally 
have undertaken to file such printed copy, shall pay to the defeodaat 
all the costs incurred by him in the suit, such costs to be taxed by the 
Taxing Master, without further order, upon production to him oif the 
certificate of the Clerk of Records and Writs, that a printed copy of tbe 
bill has not been filed pursuant to such undertaking, and to be recover- 
able in like manner as costs ordered to be paid by a party in a suit to 
another party in a suit are now recoverable. 
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4. In lien of the fees now payable to solicitors for instructions for 
bills, for eDgrossiog bills and claims, for copies of bills and claims, for 
abbreviating bills and making a brief thereof, solicitors shall be entitled 
to charge, and be allowed in salts commenced after these orders eome 
into operationf the fees specified in Schedule A., to these orders. 

5. The payment to be made by the defendant to the plaintiff for 
printed copies of the bill or claim shall be at the rate of one halfpenny 
per folio. 

6. No defendant shall be at liberty to demand from the plaintiff more 
than ten printed copies of his bill or cldim. 

Ammdment qf BiUt (md Claima. 

7. Where, according to the present practice of the court, an amend- 
ment of a bill or claim may be made without a new engrossment thereof, 
a bill or claim may be amended by written alterations in the printed 
bill of complaint or claim so to be filed, and by additions on the paper 
to be interleaved therewith, according to the directions of the order. 

8. The practice of amending a defendant's copy of the bill shall, 
with respect to the amendment of bills filed after these orders come 
into operation, be abolished. 

9. A copy of an amended bill or claim, whether upon an amendment 
by a reprint, or by such alterations and additions as mentioned in 
Order 7, is to be served upon the defendant or his solicitor, and such 
copy may be partly printed and partly written, if the amendment is not 
made by a reprint: but in every case the copy to be served is to be 
stamped with the proper stamp by one of the Clerks of Records and 
Writs, indicating the filing of such amended bill or claim, and the date 
of the filing thereof. 

10. In all cases where, according to the present practice of the court, 
a snbpeena to appear to and to answer an amended bill may be served 
upon the solicitor of a defendant, service upon the defendant's solicitor 
of a copy of an amended bill, whether wholly printed or partly printed 
and partly written, shall be good service on the defendant. 

11. Where a defendant has appeared in person to any bill, service at 
the address for service of such defendant of a copy of an amended bill, 
whether wholly printed or partly printed and partly written, shall be 
good service on the defendant. 

Limitcftion qf preceding Orders, 

12. None of the preceding orders shall apply to bills or claims filed 
before these orders come into operation, though afterwards amended ; 
and the existing practice of the court is to continue in force with refer- 
ence to the amendment of such bills and claims. 

13. The existing practice of the court with reference to issuing and 
serving writs of subpoena to appear and answer bills and writs of 
sunmions on claims, are also to continue in force with respect to bills 
and claims filed before these orders come into operation. 

2 B 3 
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Mode in whidi the directions of the court are obtained on 
the question of what parties are to be served with the order 
or decree, and as to which of the parties service maj be 
dispensed with : (De Balinhard ▼. Bullock, 9 Hare, App. 18.) 

Form qf Bin 

14. Bills may be in a form aimilar to the form set oat in Schednle B. 
to these orders, with sach variatioDS as the nature and circnmstanccs of 
each particular case may require. 

Intarogakriet, 

15. The interrogatories fbr the examination of the defendant to a bill 
may be in a form similar to the form set out in Schedule C. to these 
orders, with such yariationa as the nature and circumstances of each 
particular case may require. 

16. In cases in which the plaintiff requires an answer to any bill 
from any defendant or defendants thereto, the interrogatories for the 
examination of such defendant or defendants are to be filed within eight 
days after the time limited for the appearance of such defendant or de- 
fendants. 

17. If the defendant appear in person, or by his own solicitor, within 
the time limited for that purpose by the roles of the court, the plaintiff 
is, within eight days after the time allowed for such appearance, to 
deliver to the defendant or defendants so required to answer, or to his 
or their solicitor or solicitors, a copy of the iuterrogatori^ so filed as 
aforesaid, or such of them as the particular defendaut or defendants 
shall be required to answer. And the copy so to be delivered is to be 
examined with the original, and the number of folios counted by the 
Clerk of Records and Writs, who, on finding that such copy is duly 
stamped and properly written, are to mark same as an office copy. 

18. If any defendant to a suit commenced by bill do not appear in 
person, or by his own solicitor, within the time allowed for that purpose 
by the rules of the court, and the plaintiff has filed interrogatories for 
his examination, the plaintiff may deliver a copy of such interrogatories 
so examined and marked as aforesaid to the defendant, at any time after 
the time allowed to such defendant to appear, and before his appearance 
in person, or by his own solicitor; or the pluntiff may deliver a copy 
of such interrogatories so examined and marked as aforesaid to tiie 
defendant or &s solicitor, after the appearance of such defendant 
in person, or by hia own solicitor, bat within dght days after sach 
appearance. 

19. A defendant required to answer a bill must pot in bis plea, an- 
swer, or demurrer thereto, not demurring alone, within fourteen days 
firom the delivery to him, or his solicitor, of a copy of the interrogatories 
which he is required to answer ; but the court sfaall have fall power to 
enlarge the time ficom time to time, upon application being mads to the 
court for that pnrpose. 
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Form of Answer, 

21. Answen mtj be in a fbnn flunilar to the fonn set oat m 
Sehednle D. to tiieee orders, with such Tariatioos as the natore aad 
circiimstanoeB of eaoh particniar case may require. 

Motion for Docrte, 

22. One month's notice is to be given bj the plaintifF to the defen- 
dant or defendants, of the motion for a decree or a decretal order. 

23. The affidavits to be nsed in support of snob motion are to be filed 
before the service of snob motion, and a list of such affidavits is to be 
set forth at the foot of snch noUee. 

On a motion for a decree the answer of a defendant may 
be read against himself without notice having been given 
under the 23rd Order of August, 1852, of the intention to 
read the same as an affidavit against such defendant ; but the 
answer of one defendant cannot be read against another 
defendant without notice being given to such other defendant 
of the intention to read it; and sembU, a deed mentioned in 
the answer of a defendant is admissible in evidence on a 
motion for a decree against him, without notice of the inten- 
tion to use it: {Cousins v. Vasey, 9 Hare, App. 61.) 

The court has jurisdiction under the 15 & 16 Vict. c. 86, 
to issue svbpcma ad testificandum or a subpcem duces tecum^ 
requiring the attendance of witnesses on a motion for decree : 
(Wigan V. Rowland^ 10 Hare, App. 18.) 

24. The defendant, within fourteen days after the service of such 
notice, is to file his affidavits in answer, and to furnish the plaintiff or 
his solicitor with a list thereof. 

25. Within seven days after the expiration of such fourteen days, the 
plaintiff is to file his affidavits in reply, which affidavits shall be con- 
fined to matters strictly in reply, and he is to furnish the defendant or 
his solicitor with a list thereof; and exeept so far as these affidavits are 
m reply, they are not to be regarded by the ooort, unless upon the 
hearing of the motion the court shall give leave to the defendant to 
answer them ; and in that case the coots of such affidavits, and of the 
farther affidavits consequent upon them, shall be paid by the plaintifis, 
unless the ooort shall ouerwise order. 

26. No further evidence upon either side is to be used upon such 
motion for a decree or decretal order, without leave of the court 

27. Every notice of motion for a decree or decretal order is to be 
ODttared with the registrar, who is to make out a list of such motions, 
and the same are to be heard according to such list, imless the court 
shall make order to the contrary. 

28. Where a defimdant shall not have been required to answer, and 
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shall not have answered the plaintiff's bill, so that onder the 15 & 16 
Vict. c. 86, s. 26, he is to be considered as having traversed the case 
made by the bill, issue is nevertheless to be joined by filing a replica- 
tion in the form, or to the efiflect, of the repUcation now in use. 

Under the 26th section of the 15 & 16 Vict. c. 86, and 
28th Order of August, 1852, a replication is necessary when 
the decretal order has not been made, and the suit is to be 
proceeded with in the Ordinary way ; but is not necessary if 
the plaintiff is proceeding by motion for decree : (DuffiM 
V, tSiurgeSf 9 Hare, App. 87.) 

Ditmisaal /or toant of ProsecuHon. 

29. A defendant to a suit commenced by bill who shall not have been 
reqaired to answer the bill, and shall not have answered the same, 
shall be at liberty to apply for an- order to dismiss the bill, for want of 
proseontion, at any time after the expiration of three months from the 
time of his appearance, unless a motion for a decree or decretal order 
shall have been set down in the meantime, or tbevause shall have been 
set down to be heard, and the court may, upon such application, if ic 
shall think fit, make an order dismissing the bill, or make such other 
order, or impose such terms, as may appear just and reasonable. 

Impertinence, 

30. The application to be made for the costs of any impertinent 
matter introduced into any bill, answer, or other proceeding, is to be 
made at the time, when the court disposes of the costs of the cause or 
matter, and not at any other time. 

Evidence. 

31. The time within which the plaintiff in any suit commenced by 
bill, is to give the defendant notice of the mode in which he desires tbe 
evidence to be adduced in tbe cause shall be taken, is to be seven days 
after issue joined therein, and if the plaintiff shall not within such time 
give any such notice, or if the plaintiff shall give such notice, and shall 
therein desire the evidence to be adduced upon affidavit, the plaintiff, 

. and defendant respectively shall be at liberty to verify their respective 
cases by affidavit, unless the defendant, or some or one of the defendants, 
if more than one, shall within the fourteen days after the ezpiratioo o( 
the said period of seven days, give notice to the plaintiff, or his solicitor, 
that he or they desire the evidence to be oral, 

32. The evidence on both sides in any cause to be used at the hearing 
thereof, whether taken orally (and including the cross-examination sod 
re-examination of any witness or witnesses), or taken upon affidavit, 
is to be closed within nine weeks after issue joined therein, except that 
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•07 vitoess who has made «n aflBdavit intended to be naed bj my putj 
to sach cause at the hearing thereof, shall be subject to crosa-ezamuia • 
tion withm one month after the expiration of such period of nine weeks. 
S3. No affidavit filed before issue joined in any cause shall be re- 
ceived or receivable at the hearing thereof unless within one month 
after issue joined, notice in writing shall be given bj the party intend- 
ing to use the same to the opposite party of his intention in that 
befaal£ 

34. Any party desiring to cross-examine a witness who has made an 
iSdarit in any cause intended to be used at the hearing thereof, shall 
giie forty-eight boors* notice to the party on whose beh& such affidavit 
was filed, or to the party intending to use the same, of the time and 
place of such intended oross-ezamination, in order that such party may, 
if he shall think fit, be present at such cross-examination. 

35. The re-ezamination of any such witness is immediately to follow 
liis cross-examination, and is not to be delayed to a fnturs period. 

86. Any party in any cause or matter requiring the attendance of 
any witness before an examiner, for the purpose of his being examined 
or cross-examined, with a view to his evidence being used upon any 
daim, motion, petition, or other proceeding before the court, not being 
the hearing of a cause, shall give to the opposite party or parties forty- 
fog^ hours' notioe at least of his intention to eocamine sooh witness, 
W of the time and place of suoh examination, unless the court shall 
in any case think fit to dispense with such notioe. 

37. And where it is deaured to cross-examine any party, wbethor a 
party to the cause or matter or not, who has made an affidavit to be 
used, or which shall be used on any daim, motion, petition, or other 
proceeding before the court, not being the hearing of a cause, the party 
desiring so to cross-examine such deponent, shidl give such notioe to 
the opposite party as is required by Order 34, with reference to the 
cross-examination of a witness, who has made an affidavit to be used on 
the hearing of » cause. 

38. All the above orders with reference to examination, cross-ex- 
amioation, Ad re-examination of witnesses shall extend and be applica- 
ble to evidence taken in any cause subsequent to the hearing thereof 

39. In suits in which issue shall have been joined, when these orders 
come into operation, the evidence to be used at the hearing of the cause 
shall be taJLon according to the existing practice of the court, unless 
the parties shall consent or the court shall order that the same shall be 
taken in the mode prescribed by 15 & 16 Vict, c 86, and these orders. 

In a cause at issue before the Orders of August, 1852, ihe 
parties, in July, 1852, agreed to postpone pubfication till the 
2&d NoTember, on the ground that the new practice would 
then come into operation, The case was one in which it 
was not dear, but probable, that oral examination mi^ht be 
most effectiye : Held, that the postponement of pubbcation 
was not an agreement to adopt the new practice, but in the 
absence of special reasons to the contrary, there being a 
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probability of advantage in applying the new practice, it 
ouffht, according to the intention of the act, to be applied : 
(Howard v. Howard^ 1 Drew. 239.) 



Adding to Decree, 

40. The time within which a partj served with notice of a decree 
nnder the section 42 of the above act, may apply to the court to add to 
the decree, is to be one month after such service. 

41. A memorandum of the service upon anj person or persons of 
notice ot the decree in anj snit nnder the said section, mle 8, is to be 
entered in the office of the Clerks of Records and Writs, npon due 
proof, by affidavit of such service. 

42. The sammons to be obtained uixder section 45 of the above act 
may be in a form similar to the form set forth in Schedule E. to these 
orders, with such variations as the circumstances of the case may 
require. 

Revivor and Supplement, 

43. Any party nnder no disability, or under the disability of cover- 
ture, who may be served with an order to revive any suit, or to csrry 
on the proceedings therein, may apply to the court to discharge such 
order within twelve days after such service; and any party being under 
any disability other than coverture, who may be so served, may apply 
to the court to discharge such order within twelve days after the ap- 
pointment of a guardian or guardians ad Utem for such party; and until 
such period of twelve days shall have expired, such order shall have no 
force or effect against such last-mentioned party. 

New Facte or Circumttancee^ 

44. If the plaintiff, in any case, which is not in such a state as to 
allow of an amendment being made in the bill, shall desire to state, or 
put in issue, any facts or circumstances which may have occurred after 
the institution of the suit, he may 'State the same, and put the same in 
issue, by filing in the Record and Writ Clerk's Office a statement either 
written or printed, to be annexed to the bill, and such proceedings, by 
way of answer, evidence, and otherwise, are to be had and taken 
npon the statement so filed, as if the same were embodied in a supple* 
mentary bill ; provided always that the court may make any order 
which it shall think fit for accelerating the proceedings thereunder, 
or proceedings therein, in any manner which may appear just and 
reasonable. 

In an administration suit, it had at the hearing been re- 
ferred to the Master to ascertain whether the proper parties 
were before the court. One of the defendants found by the 
Master to be a proper party, died, and administration to his 
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estate was taken out, and a statement to that effect filed, 
under the 44th Order of August, 1852. The plaintiff applied 
hj way of motion, that the administrator, who was one of 
the soUcitors in the cause, might be at the further hearing' 
deemed a defendant. Held, that as under the old practice 
a supplemental bill would haye been filed, a short answer put 
in, and a decree taken against the administrators, so that 
was the course to be adopted in the present case : {Heath 
V. Chapman, 17 Jur. 570.) 

Injunction, 

45. No mjunction for the stay of proceedings at law is to be granted 
as of coarse for default of appearance, or answer to the bill. 

Power nf Court, 

46. The power of the court to enlarge or abridge the time for doing 
uij act, or taking any proceedings in any cause or matter, upon such, 
if any, terms as the justice of the case requires, is unaflfected by these 
orders. 



CommeneemaU of Ordert. 

47. These orders shall take effect and come into operation on the 
second day of November, one thousand eight hundred and fifty-two. 

InUrpretaiion, 

48. In these orders the following words have the several meanings 
hereby assigned to them, over and above their several ordinary meanings, 
unless there be something in the subject or context repugnant to such 
construction, viz.: — 

1. Words importing the singular number include the plural num- 
ber, and wonls importing the plural number include the singular 
number. 

2. Words importing the masculine gender include females. 

3. The word ** bill " includes " information.** 

4. The word " party '' includes a body politic or corporate. 

5. The word " aflBdavit " includes " aflBrmation." 

St. Leonards, C. 

John Romilly, M. R. 

J. L. Knight Bruce, L. J. 

Cranworth, L. J. 

G. J. Turner, V.C. 

Richard T. Einderslbt, V. C. 

James Parker, V. C. 



288 GENERAL ORDERS. 

Schedule (A.) 

Table of Feet, 

£ *. d. 

For instnictioos for bill .• 1 14 

For making a copj of a bill or claim for the printer, per folio 4 

For correcting the proof sheet per folio 2 

For printer's bill (as paid) deducting any copies paid for by 

the defendant 

For amending each copy of a bill or claim to serve where 

there is no reprint 13 4 

Instmctions for brief, to be allowed on a replication being 
filed, or on a motion for a decree on a bill, or in an injunc- 
tion cause on moving for the injunction; but so that this 
fee shall be charged once only in the progress of a cause 110 
For amending each brief of a bill or claim where there is no 

reprint 13 4 

For perusing and considering the bill on behalf of each defen- 
dant, or set of defendants, appearing by the same solicitor 110 



SCHEDOLE (B.) 

Form of BilL 
In Chancery — 

John Lee Plainti£F, 

James Styles 1 

and > Defendants. 

Henry Jones 3 

BiU of Complaint. 

To the Bight Honourable Edward Burtenshaw, Baron St. Leonards 
of Slaue;ham, in the county of Sussex, Lord High ChanoeUor of 
Great Britain. 
Humbly complaining, showeth unto hb lordship, John Lee, of Bedford- 
square, in the county of Middlesex, Esq., the above-named plaintifE; as 
follows — 

1. The defendant, James Styles, being seised in fee simple of a farm 
called Blackacre, in the parish of A., in the county of B., with the 
appurtenances, did by an indenture dated the Ist of May, one thousand 
eight hundred and fifty, and made between the defendant, James Styles, 
of the one part, and the plaintiff of the other part, grant and convey 
the said farm, with the appurtenances thereto unto, and to the use of 
the plaintifi^, his heirs, and assigns, subject to a proviso for rodemptioD 
thereof, in case the defendant James Styles, his heirs, executoTB, ad- 
ministrators, or assigns, should, on the 1st of May, one thousand eight 



GENERAL ORDKBS. 289 

bimdred and fifty-one, paj to the plaintiff, his exeenton, adminiBtratore, 
or aasi^oa, the sum of five thouaand pounds, with interest thereon, at 
the rate of fiye poonds per centom per annam, as by the said iodentore 
will appear. 

2. The whole of the said snm of five thousand pounds, together with 
mterest thereon at the rate aforesaid, is now due to the plaintiff. 

3. The defendant, Henry Jones, claims to hare some charge upon 
the farm and premises comprised in the said indenture of mortgage of 
the 1st of May, one thousand eight hundred and fif^, which charge is 
sobsequent to the plaintiff's said mortgage. 

4. The plaintiff has frequently applied to the defendants, James 
Styles and Henry Jones, and required them either to pay the said debt, 
or else to release the equity c^ redemption of the premises, but they 
have refused so to do. 

b. The defendants James Styles and Henry Jones, pretend that there 
sie some other mortgages, charges or incumbrances affecting the pre- 
mises, but they refuse to disco?er the particulars thereof. 

6. There are divers valuable oak, elm, and other timber and timber- 
like trees growing and standing on the farm and lands comprised in 
the said indenture of mortgage of the first of May, one thousand eight 
hondred and fifty, which trees and timber are a material part of the 
plamtiff 's said security, and if the same or any of them are felled and 
taken away, the said mortgaged premises would be an insufficient 
aeeurity to the plaintiff for money due thereon. 

7. The defendant James Styles, who is in possession of the said farm, 
has marked for felling a large quantity of the said oak and elm trees, 
and other timber, and he has by handbills, published on the second 
December instant, announced the same for sale, and he threatens and 
intends forthwith to cut down and dispose of a considerable quantity of 
the said trees and timber on the said farm. 

Proj/er. 

The plaintiff prays as follows: — 

1. That an account may be taken of what is due for principal and 
interest on the siud mortgage, 

2, That the defendants, James Styles and Henry Jones, may be de- 
creed to pay to the plaintiff the amount which shall be so found due, 
togetJier with his costs of this suit, by a short day to be appointed for 
that purpose, or, in default thereof, that the defendants James Styles 
and Henry Jones, and all persons claiming under them, may be abso- 
lutely foreclosed of all right and equity of redemption in and to the said 
mortgaged premises. 

3. That the defendant, James Styles, may be restrained by the in- 
junction of this honourable court from felling, cutting, or disposing of 
any of the tunber or timber-like trees now standing or growing in or 
upon the said farm and premises comprised in the said indenture of 
mortgage, or any part thereof. - 

4, That the plaintiff may have such further or other relief as the 
nature of the case may require. 

[CH.] 2 C 
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Karnes of defendants. 

The defendants to this biU of complaint are James Styles, Eeniy 
Jones, 

Y.Y. 

(Name of eoonseL) 

Note. — This bill is filed by Messrs. A. B. and C. D., of Linooh's 
Inn, ia the county of Middlesex, solicitors for the aboTO-namedplaiBtiiL 



Schedule ,(C.) 

Form of Interrogatories. 

In Chancery-r 

John Lee FlaintifP, 

James Styles'^ 

and > Defendants. 

Henry Jones 3 

1. Does not the defendant, Henry Jones, claim to have some chsxge 
upon the farm and premises comprised in the indentnre of mortgage of 
the first of May, one thousand eight hundred and fifty, in the pliuntiff '» 
bill mentioned? 

2. What are the particulars of such charge, if any, the date, natnre, 
and short effect of the seeniity, and what is due thereon? 

3. Are there, or is there, any other mortgages or mortgage^ charges 
or charge, incumbrances or incumbrance, in any and what manner 
affecting the aforesaid premises, or any part thereof ? 

4. Set forth the particulars of such mortgages or mortgage, chaiges 
or charge, incumbrances or incumbrance ; tifae date and short efiect of 
the security ; what is now due thereon ; and who is or are entitled 
thereto respectively ; and when and by whom, and in what matter, 
every such mortgage, charge, or incumbrance was created. 

The defendant James Styles is required to answer all these inteno- 
gatories. 

The defendant Henry Jones is required to answer the interrogatories 
numbered 1 and 2. 

Y.Y. 

(Name of Ck>unseL) 
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SCHBDULB (D.) 

Form o/Annoer. 

InChanony — 

John Lee Plaintiff, 

James Styles^ 

and > , Defendants. 

Heniy Jones 3 

The answer of James Styles, one of the aboye-named defendants to 
the .bin of complaint of the aboTe-named plaintiff. 
In answer to the bill, I, James Styles, say as- follows: — 

1. I believe that the defendant, Heniy Jones, does claim to have a 
charge npon the farm and premises comprised in the indenture of mort- 
gage of the 1st of May, one thousand eight hundred and fifty, in the 
pfadntiff 's bill mentioned. 

2. Such charge was created by an indenture dated the 1st of Novem- 
ber, one thousand eight hundred and fifty, made between myself of the 
oDe part, and the said defendant, Henry Jones, of the other part, 
whereby I granted and conveyed the said farm and premises, subject to 
the mortgage made by the siud indenture of the first of May, one thou- 
sand eight hundred and fifty, unto the defendant, Henry Jones, fbr 
securing the sum of two thousand pounds, and interest, at the rate of 
fire pounds per centum per annum, and the amount due thereon is the 
said sum of two thousand pounds, with interest thereon, from the date 
of such mortgage. 

3. To the best of my knowledge, remembrance, and belief, there, is 
not any other mortgage, charge, or incumbrance, affectmg the before 
said premises. 

M.N. 

(Name of Counsel.) 



SCHSDULR (£.) ^ 

Form of JSummont. 
In Chancery — 

In the matter oi the estate of John Thomas, late of the parish of 
A. in the county of B., deceased. 

Joseph Wilson against William Jackson. 
Upon the application of Joseph Wilson, of Russell-square, in the 
county of Middlesex, Esq., who claims to be a creditor upon the estate 
of the above-named John Thomas, let William Jackson, the executor of 
the said John Thomas, attend at my chambers [in the Bolls-yard, 
Chancery-lane, Middlesex], [or at No. , square, Linooln's- 

inn, Middlesex], on the day of , at of the clock in 

2 c 2 
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the noofl, and show cause, if he can, why an order for the 

administration of the personal estate of the said John Thomas, by the 
High Ooort of Chancery, shoald not he granted. 

' Dated the day of , 1852, 

John Bomillt, Master of the Bolls, or 
G. J. TuRMBB, Vice Chancellor, or 
BiCHABD T. KiNOEBSLET, Vice-Cluuicellar, or 
James Parker, Vice-Chancellor. 

Note. — If the above-named William Jackson does not attend either in 
person or by his solicitor, at the time and place abore mentioned, soch 
order will be made in his absence as the judge may think jost and 
expedient. 

This summons was taken out by A. and B. of Lincoln^s Inn, in the 
county of Middlesex, solicitors for the above-named Joseph Wilsw. 



Order of CourL 
The 7th day of August, 1852. 

The Rights Honourable Edward Bnrtenshaw, Lord St Leonards, 
Lord High Chancellor of Great Britain, by and with the advice and 
assistance of the Bight Honourable Sir John Bomilly, Master of the 
Bolls, the Bight Honourable the Lord Justice Sir James Lewis Knight 
Brace, the Bight Honourable the Lord Justice Lord Cranwortb, the 
Bight Honourable the Vice Chancellor Sir George James Turner, the 
Honourable the Vice-Chancellor Sir Bichard Torin Eindersley, and the 
Honourable the Vice-CbanceTIor Sir James Parker, doth hereby, in 
pursuance and execution of all powers enabling him in that behalf, order 
and direct — 

That all and every the orders, rules, and directions hereinafter set 
forth shall henceforth be, and for all purposes be deemed and taken to 
be General Orders and Bules of the High Court of Chancery, viz.: 

1. That no appeal from any decree, order, or dismission, or any re- 
hearing of the case on which such decree, order, or (Usmission is 
founded, shall be allowed unless the same is set down for hearing, and 
the requisite notice thereof duly served, within five years from the date 
of any such decree, order, or dismission respectively. 

2. That all decrees and orders, and all dismissions pronounced or 
made in any cause, claim, or matter in this court which shall be en- 
rolled, shall be so enrolled within six calendar months after the same 
shall be so pronounced or made respectively, and not at any time after 
without special leave of the court, such leave to be obtained in maimer 
next hereinafter mentioned. 

3. In case any party is desirous to enrol a decree, or order, or dis- 
mission, after the expiration of six calendar months from the time the 
same shall have been made, he shall obtain an order for that porpoee, 
and which order, unless made by consent of the adverse party, or on 
motion and notice to all the parties, shall be a conditional order in the 
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fint instsnce, but shall become absolute without further order unless 
Close is shown against it within twentj-eight days after the servioe of 
the order. 

4. That where a caveat is entered with the proper officer to stay 
the signing of the docket of the enrolment of any decree, order, or dis- 
mission, such csTeat shall be prosecuted with effect within twenty-eight 
days after the docket of such decree, order, or dismission shall be left to 
be signed with the proper officer by the party who entered the same, 
otherwise such careat shall be of no force ; and the docket of such 
decree, order, or dismission may, unmediately afier the expiration of 
the said twaoty-eight days, be presented to be signed as if no such 
ca?eat had been entered. 

5. That no enrohnent of any decree, order or dismission shall be 
allowed after the expiration of fiye yean from the date thereof. 

6. That the Lord Chancellor, either sitting alone, or with the Lords 
Justices, or either of them, shall be at liberty, where it shall appear to 
him, under the peculiar circumstances of the case to be just and expe- 
dient, to enlarge the periods hereinafter appointed for a rehearing, or 
sn appeal, or for an enrohnent 

7. That these orders shall take effect on and from the twenty- 
eighth day of October next 

(Signed) St. Leohards, C. 

John Romilly, M. B. 

J, L. Knight Bruce, L. J. 

Cranworth, L. J. 

G. J. TORNKR, V. C. 

Richard T. Kindbrsley, V. G. 
James Parker, V. G. 



Cnder the 15 ^ 16 Vict. cap. 80. (») 

The Kght Honourable, &c. 

1. The summons for Uie purpose of proceedings before the Master of 
the Bolls and Vice-Ghanoellors respectively at chambers, whether 
originating in chambers or not, may be in a form similar to the form 
set forth in schedule A. to these Orders, with such yariations as the cir- 
cumstances of the case may require. 

3. The summons to be issued under section 20 of the act of the 
15 & 16 Vict c. 80, may be in a form similar to the form set forth in 
Schedule B. to these Orders, with such yariations as the circumstances 
of the case may require. 

' — .. 

(0 The cases decided upon these orders, are so few, that it has not 
been thought necessary to append them ; the effect of them is stated, and 
they are quoted in the text 

2 c3 
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3. A seal is forthwith to he provided for the chamhers of the Master 
of the Bolls and each of the Vice-ChanoellorB, and summonses are to be 
prepared by the parties, and sealed by one of the clerks at the chambers 
of the judge from whose chambers they ar^ issued, and a copy of such 
summons is to be left at the judge's chambers by the party obtaining 
such summons. , 

4. In cases of applications under the 15 & 16 Vict c. 80, a. 45, 
applications for guardianship and maintenance of infants originating in 
chambers, and of all other applications originating in chamben, a 
duplicate of the summons is to be filed in the Record and Writ OfSoe, 
and in cases wh^re service is required, the copies served are to be 
stamped in the manner provided by section 46 of the act of 15 & 16 
Vict. c. 86. 

5. In cases where proceedings originate in chambers, the original 
summons is to be served seven clear days before the return thereof ; all 
other summonses not being summonses referred to in Order 2, are to be 
served two clear days before the return thereof. 

6. In cases where proceedings originate in chambers, and when from 
any cause the summons may not have been served upon any party seven 
dear days before the return thereof, an endorsement may be made 
upon the summons and upon a copy thereof stamped for service, ap- 
pointing a new time for the parties, not before served, to attend at the 
chambers of the judge, and such endorsements are to be sealed at the 
Judge's chambers, and the service (^ the copies so endorsed and sealed is 
to have the same force and effect as the service of the original summons; 
and wh«D any party has been served before such endorsement, the hear- 
ing thereof may, upon the return of the summons, be adjourned to the 
new time so appointed. 



Appearomus, 

7. In all cases where proceedings originate in chambers, the parties 
served are, before they are heard in chambers, to enter appearances in 
the Record and Writ Office, and to give notice thereof. 

Or^9 and Directioni appUcahle to all Cases whether originating m 
Chambers or not. 

8. In all cases in which by any order any accounts are directed 
to be taken, or inquiries to be made, each direction shall be numbered, 
so that as far as may be, each distinct account and inquiry may be 
designated by a number, and such order may be in the form set forth in 
Schedule C. to these Orderd, with such variations as the circumstances 
of the case may require. 

9. Where an order is made directing an account of debts, claims, or 
liabilities, or an inquiry for next-of-kin or other unascertained persons, 
unless otherwise ordered, all persons who do not come in and prove 
their claims within the time which may be fixed for that purpose by 
advertisement, are to be excluded from the benefit of the order. 
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10. When an order is made directing; an acooont of the debts of a 
deceased person, unless otherwise ordered, interest is to be computed on 
such debts or on snch of them as carry interest, afler the rate they 
nspectiTely carry, and as to all others after the rate of foar per cent, 
firom the date of the order. 

11. When an order is made directing an account of legacies, unless 
otherwise ordered, interest is to be computed on snch legacies after the 
rate of four per cent, per annum, from the end of one year after the 
deceased's death, unless any other time of payment or rate of interest is 
directed by the will, and in that case according to the will. 

12. Where an older is made directing any property to be sold, unless 
otherwise ordered, the same b to be sold with the approbation of the 
jndge to whose court the cause or matter is attached, to the best par- 
chsser that can be got for the same, to be allowed by such jndge, and 
all {ffoper parties are to join them as such judge shall direct. 

13. When an order is made directing a receiver to be appointed, 
unless otherwise ordered, the person to be appointed is first to give 
security to be allowed by the judge te whose court the cause is attached, 
and taken before an officer or agent of the court in the country, if there 
shall be occasion, dnly to account for what he shall receive on account 
of the rents and profits, for the receipt of which he is to be appointed, 
at such period, as such judge shall appoint, and to account for and pay 
the same as the court shall direct, or as the case may be, to be answer- 
able for what he shall receive in respect of the personal estate, for the 
getting in and collection of which he is to be appointed, and to account 
for and pay the -same as the court shall direct ; and the person so to be 
appointed is to be allowed a proper salary for his care and pains in 
receiving such rents and profits, or as the c^ise may be, to have an allow- 
ance made to him in respect of his collecting such personal estate. 

14. The General Order of the court, with respect to receivers, shall, 
mutatia maUandiSf apply to receivers appointed under orders made after 
these rules and regnktions come into operation. 

15. Recognizances which have been heretofore given to the Master of 
the Rolls, and the senior master, in order, are hereafter to be given to 
the Master of the Rolls and senior Vice-Gbancellor for 'the time being. 

Proceedings in Chambers, 

16. In all cases where matters in respect of which summonses have 
been issued, are not disposed of upon the return of the summons, the 
parties jure to attend from time to time without further summons, at 
snch time or times as may be appointed for the consideration or further 
consideration of the matter. 

17. In all cases oi proceedings in chambers under any order, the 
solicitor prosecuting the same shall leave a copy of snch order at the 
judge's chambers, and shall certify the same to be a true copy of the 
order as passed and entered. 

18. Upon a copy of the order being left, a summons is to be issued 
to proceed with the accounts or inquiries directed, and upon the return 
oT snch summons, the judge is to be satisfied by proper evidence that 
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all necessary parties have been served with notice of thtf order, and 
thereupon directions are to be given as to the manner in which each of 
the accounts and inquiries is to be prosecuted; the evidence to be 
adduced in support thereof, the parties who are to attend on the several 
accounts and inquiries, and the time within which each proceeding ia to 
be taken ; and a daj or' days may be appointed for the further attend- 
ance of the parties, and all such directions may afterwards be varied or 
added to as may be found necessary. 

19. If upon the hearing of the summons it shall appear to the jadge 
that by reason of absence or for any other sufficient cause, the service 
of notice of the order upon any party cannot be made or ooght to be 
dispensed with, the judge may, if he shall thmk fit, wholly dispense 
with such service, or may, at his discretion, order any sabstituted 
service, on notice, by adverti.sement or otherwise, in lien of such service. 

20. If in the prosecution of the order it shall appear to the jadge 
that it would be expedient that further accounts should be takea or 
further inquiries made, he may order the same to be taken or nude 
accordingly, or if desired by any party, he may direct the same to be 
considered in open court. 

21. At the time any summons or appointment is obtained, an entry 
thereof is to be made in a book to be called " The Summons and Ap- 
pointment Book,*' stating the date on which the summons is issued, or 
appointment made, the name of the cause or matter, and by what party, 
and, shortly, for what purpose such summons or appointment is ob- 
tained, and at what time returnable. 

22. Lists of matters appointed for each day are to be made ont and 
affixed outside the doors of the chambers of Uie respective judges, and 
subject to any special directions, such matters are to be heard in the 
order in which they appear on snch list. 

23. The course of proceeding in chambers is ordinarily to be the 
same as the course of proceeding in court upon motion. No statements 
of facts, charges, or discharges are to be brought in; but when directed, 
copies, abstracts, or extracts of or from accounts, deeds, or other docu- 
ments, and pedigrees and concise stateiaents are to be supplied for the 
use of the judge and his chief clerk, and when so durected, copies are 
to be handed over to the other parties. But no copies to be made of 
deeds or documents when the originals can be brought in, without special 
directions. 

24. The party intending to use any affidavit in any proceeding in 
chambers, is to give notice to the other parties concerned, of his inten- 
tion in that behalf. 

25. The practice of the court with respect to evidence before the 
hearing, when applied to evidence to be taken before an examiner in 
any cause subsequently to the hearing, is to be subject to any special 
directions, which may be given in any particular case. 

26. When a chief clerk is directed by the judge to examine any 
witness, the practice and mode of proceeding is to be the same as in the 
case of the examination of witnesses before the examiner, subject to any 
special directions which may be'given in any particular case. 

27. The original examinations and depositisos of parties aad wit- 
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I taken by or before the chief derk, autheotieated hj his signature, 
are to be transmitted by him to the Reoord and Writ Office to be there 
filed, and any party to the suit or proceeding may ha?e a copy thereof; 
or of any part or portion thereof, upon payment of the proper fee. 

28. AU orders made in chambers, and drawn up by the chief clerks 
or r^trars, are to be entered in the same manner and m the saipe 
office as orders made in open coort are entered. 

29. Where any accoont is directed to be taken, the aooonnting party 
is, snless the judge shall otherwise direct, to make ont his account and 
▼erify the same by affidavit; the items on each side of the aooonnt are 
to be nnmbered consecntiyely, and the account is to be referred to by 
tb« affidavit as an exhibit, and to be left in the judge's chambers. 

30. Any party seeking to charge any acoounting party beyqnd what 
he has by his account admitted to have received, is to give notice 
thereof to the accounting party, stating so far as he is able, £e amount 
sought to be charged, and the particulars thereof in a short and suc- 
cioot manner. ' 

81. Upon a reomver's account being left in the judge's chambers to 
be prepared, a summons to proceed thereon is to be taken out, and the 
acoooBt, when passed, is to be entered by the solicitor of the receiver 
in books, in the same manner as heretofore, but the affidavits verifying 
the account so passed is to refer to it as an exhibit, and not to be 
annexed to it. 

82. When a receivership has been completed, the book containing the 
aeooonts is to be deposited in the Record and Writ Office. 

33. Where advertisements are required for any purpose, a peremp- 
tory and only one is to be issued, unless for any special reason, it may 
be thoQght necessary to issue a second advertisement or further adver- 
tisements ; and any advertisement may be repeated as many times, and 
in sQch papers as may be directed, 

34. The advertisements are to be prepared by the solicitor, and sub- 
mitted to the chief clerk for approval, and when approved, are to be 
signed by him, and such signature is to be sufficient' authority to the 
printer of the Gazette to insert the same, 

35. Advertisements for creditors or other claimants are to fix a 
time for the creditors or claimants to come in and prove their claims, 
and to appoint a day for the hearing and adjudicating them* and may 
be m a form similar to the form set forth in Schedule D. to these Orders, 
with sDch variation as the circumstances of the case may require. 

36. Claimants coming in pursuant to advertisement are to enter 
their elahns at the chambers of the judge, in the " Summons and Ap- 
pointment Book," for the day appointed for hearing by the advertise- 
ment, and are to give notice thereof, and of the affidavits filed, to the 
solicitors in the cause within the time specified in the advertisement for 
bringing in claims. 

37. The claimants filing affidavits are not to be required to take 
office copies, but the party prosecuting the cause or matter is to take 
office copies, and produce the same at the hearing unless otherwise 
ordered in chambers. 

38. If on the day appointed for hearing the daims, they are not 
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ditposed of, an adjonmment day for hearing such claims ia to be fixed ; 
and when farther evidence ia to be adduced, a time may be named 
within which the evidence on both aides ia to be closed, and directions 
may be given as to the mode in which snch evidence is to be addnoed. 

39. Any claimant who has not before entered his claim may be 
heard on such adjonmment day, provided he enters his claim, and files 
his a£5davit four clear days prior to snch day, and no certificate of debts 
or claims shall, in the mean time, have been made. 

40. Creditors claiming debts not exceeding five ponnds, need not 
attend on the day of hearing, unless required to do so by notice firom 
some party. 

41. After the time fixed by the advertisement, no claims are to be 
received, except as before provided in case of an adjonrAment, nnlessthe 
judge at chambers shall think fit to give special leave, upon application 
made by summons, and then upon such terras and conditions as to costs 
and otherwise as the judge shall think fit. 

42. A list of all claims allowed shall, when signed by the judge, be 
made out and left in the judge's chambers by the party prosecuting the 
order. 

48. In cases where the court directs any computation of interest in 
the apportionment of any fund, which is to be acted upon by the Ac- 
oonntant-General or other person without any further order from the 
court, the order to be made by the court may direct such computation 
or apportionment to be made by one of the chief clerks attached to the 
court of snob judge, and may direct the certificate thereof, signed by 
such chief derk, to be acted upon aocordingly, without the same being 
signed and adopted by the judge. 

44. When an account has been durected, the certificate or report is to 
state the result of such account, and not to set the same out by way of 
schedule, but is to refer to the account verified by the affidavit filed, 
and to specify by the numbers attached to the items in the account, 
which, if any of such items have been disallowed or varied, and to state 
what additions, ifany, have been made by way of surcharge. In any 
case in which the account verified by the affidavit has been so altered 
that it is necessary to have a fair transcript of the account as altered, 
such transcript may be required to be made by the solicitor prosecuting 
the order, and is then to be referred to by the certificate or report. The 
account and the transcripts if any referred to by certificates or reparian 
are to be filed therewith, but no copies thereof are to be required to be 
taken by any party. 

45. The certificates or reports to be made by the chief clerk to the 
judge are not, except the special circumstances of the case shall render 
it necessary, to set out the order, or any documents or evidence or 
reasons, but are to refer to the order, documents, and evidence, or par- 
ticular paragraphs thereof, so that it may appear upon what the result 
in any such certificate or report is founded. 

46. The certificate of the chief clerk to the judge may be in a form 
similar to the form set forth in Schedule E. to these Orders, with such 
variations as the circumstances of the case may require, and when pra- 
pared and settled, it is to be transcribed by the solicitor prosecuting the 
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proceedings in snch fonn, and within saoh time aa^the chief clerk shall 
reqoiie, and is then to be signed by the chief clerk at an adjonmment 
to be made for that purpose. Bat where, fnm the natnre of the case, 
the certificate can be drawn and copied in chambers whilst the parties 
•re present before the chief clerk, the same shall then be completed and 
signed bj him without any adjournment. 

47. The time within which any party is to be at liberty to take the 
opinion of the judge, upon any proceeding which shall hare been con' 
eluded, but as to which the certificate or report of a chief clerk shall not 
have been signed and adopted by the judge, is to be four clear days 
after the certificate or report shall have been signed by the chief clerk. 

48. Any party desiring to take the opinion of the judge as mentioned 
in the last preceding rule, is within four clear days after the certificate 
or report shall have been signed by the chief clerk, to obtain a summons 
for such purpose. 

49- At the expiration of four clear days after the certificate or report 
shall have been signed by the chief clerk, if no party has in the mean 
time, obtained a summons to take the opinion of the judge thereon, the 
chief clerk is to submit the certificate or report to the judge for his 
approval, and the judge may thereupon, if he approre the same, sign 
such certificate or report in testimony of his approbation thereof, as 
follows: " Approved this day of ." 

50. The certificate or report, when signed by the judge, with the 
accounts, if any, to be filed therewith, is to be transmitted by the 
chief derk to the Report Office to be there filed. 

51. The time within which an application may be made by summons 
or motion to discharge or vary any certificate or report, which has been 
signed and adopted by the judge sitting in chambers, is to be eight 
dear days after the filing of such certificate or report. 

52. Certificates of the chief clerk made as mentioned in rule 43, and 
not required to be signed and adopted by the judge, are to be trans- 
ontted and filed in the same manner as those adopted by the judge. 

53. The Orders 47, 48, 49, and 51, are not to apply to certificates 
on passing receivers' accounts; such accounts may be adopted and 
tofraed by the judge without delay, and npon being so signed are to be 
filed and forthwith acted upon. 

54. A register is to be kept of all proceedings in the judge's chambers 
with proper clerks, so that all the proceedings in each cause or matter 
may appear consecutively and in chronological order, with a short 
statement of the questions or points decided or ruled at any hearing. 

55. Parties attending any proceedings at chambers, without having 
obtained the previous leave of the judge to attend the same, are not to 
be allowed the costs of such attendance, unless by special order of the 
court. 

56. The costs of counsel attending the judge in chambers are not, in 
any case, to be allowed, unless the judge certifies it to be a proper case 
for counsel to attend. 
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BepomA of Deedi, 

57. When any deeds or other documents are ordered to be left or 
deposited, the same ace to be left or deposited in the Record aod Writ 
Office, and are to be subject to such directions as may be given for the 
production thereof. 

Povser of Judge, 

58. Powers and authorities given to the Masters in Ordinary of the 
Court of Chancery, by any General Order or Orders of the court, may 
be exercised by the judge sitting in chambers. 

59. The power of the court and of the judge sitting in chambers, to 
enlarge or abridge the time for doing any act or taking any proceedings, 
and to give any special directions as to the course of proceeding in any 
cause or matter, are una£fected by these Orders. 

Commencement of these Orders. 

60. These Orders shall take effect and come into operation from and 
after the first day of Michaelnias Term, 1852. 

Interpretaiion, 

,61. In these Orders the following words have the sereral meaniogs 
hereby assigned to them over and above their ordinary meanings, unless 
there be something in the subject or context repugnant to such con- 
struction, viz: — 

1. Words importing the singular number include the plural 
number, and words importing the plural number include the sin- 
gular number. 

2. Words importing the masculine gender include females. 

3. The word ** party " includes a body politic or corporate. 

4. The word '* affidavit " includes " affirmation." 

5. The word *^ order" includes decree and decretal order. 

6. The word " receiver *' includes consignee and manager. 

St. Leonards, C, &c &a 
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SCHEDULS (A.) 

Form qfStunmont. 

Ib Chancery — 

' In the matter of John Thomas, an iii£uit| or 

Joseph Wilson against William Jackson. 
Let all parties concerned attend at my chamhers (in the Rolls Tard, 
Chaoeeiy Lane, Middlesex (or at No. , Square, Lincoki's Inn, 
Middlesex), on the day of , at o'clock in the 

noon, on the hearing of an application on the part of [^kerettaU 
m ttftote behcU/the appSoation is made, and tke prteiu object qf tkt 
offSoationJ] 

Dated the day of , 1852. 

John Romii.lt, M. R., or 
G. J. TiTRNBR, V. C, or 
Richard T. Kindkbslet, V. C, or 
John Stuabt, V. C. 

This summons was taken out hy A. and B. of Lincoln's Inn, in the 
ooonty of Middlesex, solicitors for • 

To 

The following note to he added to the original summons, when pro- 
ceedings originate in chamhers, and when the time is altered by endorse- 
ment, the endorsement to be referred to as below: — 

Note. — ^If yon do not attend us in person or by your solicitor at the 
time and place aboTe mentioned (or at the place aboTe mentioned at the 
time mentioned in the endorsement hereon), such order will be made, 
and proceedings taken, as the judge may think just and expodlent. 

K.B. — The form of summons to be obtained under section 45 of the 
act 15 & 16 Vict. c. 86, is prescribed by rule 42 of the Orders 
7th August, 1852. 



Schedule (B.) 
Form o/Summont by Chief Clerk, 

In Chancery — 

In the matter of the estate of John Thomas, late of , in the 

county of , deceased, or 

Joseph Wilson against William Jackson. 
The defendant William Jackson (or A. B. of, &c.), is hereby sum- 
moned to attend at the chambers of the Master of the Bolls (or Vice- 
[CH.] 2 D 
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Ghanoellor), in the Rolls Tard, Chancery Lane (or No. , SqoaR, 
Lincoln's Inn, Middlesex), on the day of , at of 

the dock in the noon, to be ezanuned (or to be examined as a 

witness, on the part of the for the purpose of the' proceediDgs 

directed by the MasUr of the Bolls (or the said Vice-ChanoeUor), to be 
taken before me. 

Dated this day of , 1852. . 

A.B. 
Chief Ckrk. 

This summons was taken oat by A. and B. of Lincok's Inn, in tha 
county of Middlesex, solicitors for 



SOHl^UIiE (C.) 

Form of Order, 

This court doth order that the following accounts and inquiries be 
taken and made, that is to say — 

1. An acoouDt of the personal estate, not specifically bequeathed, of 
A. B. deceased, the testator in the pleadings named, come to the 
hands of, &c. 

2. An account of tbe said testator's debts. 

3. An account of the said testator's funeral expenses. 

4. An account of the said testator's legades. 

5. An inquiry what parts, if any, of the said testator's poBenal 
estate, are outstanding or undisposed of. 

And it is ordered that the said testator's personal estate not specifi- 
cally bequeathed, be applied in payment of his debts and foDeral 
expenses in a course of administration, and then in payment of hit 
legacies. 

And it is ordered that the following further accounts and inqnuiesbe 
taken and made, that is to say — 

6. An inquiry what real estate the said testator was seised of or 
entitled to at the date of his will, and at the time of his death. 

7. An inquiry what incumbrances affect the said testator's ml 
estate. 

8. An account of the rents and profits of the said testatoi's ml 
estate receiYed by, &c. 

9. And it is ordered that the said testator's real estate be sold. 

And it is ordered that the further consideration of this canse be ad- 
journed, and any^ of the parties are to be at liberty to apply as the^ 
may be adrised. 
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SOHEDULB (D.) 

Fcrm of AdvertuemenL 

Poisnaiit to a decne or ordor of Uio fiSgh Goort of Chanoory, made 
in a cause 

against 
the creditor of (or persona daiming to bo next-of-kin to or the lietr of, 
as the ea$e wuijf he% late of in the coonty of , are 

by their solicitors, on or before the day of , to come 

in and proTe their debts or claims at the chambers of the Master of 
the lidls, in the Bolls Yard, Ghanoery Lane, (or of the Vice-Chanoellor, 
Ko. , Square, Lioooln's Inn, Middlesex), or in defisialt thereof, 

thsf will be peremptorily exchided from the benefit of the said decree 
or order. 

Monday the day of , at in the noon, at the 

Mid efaambera, is appointed for hesring and adjadicating apon the claims. 

Dated this day of 1852. 

A.B. 

Chief Clerk, 



SCHBDULB (£.) 

Form of CerHfieeUt o/CkU/Chrh 

In the matter of (or between ) [atale tftiSs], I hereby 

certify that the resolt of the aooonnts and inqoiries which have 
been taken and made in porsuance of the onier in this cause, 
dated the day of , is as follows: — 

1. The defendants the executors of the testator, have 

receiyed personal totate to the amount of £ , and they have 
paid, or are entitled to be allowed on account thereof, sums to the 
amount of £ , leaving a balance due from (or to) them of 
£ , on that account. 
The particulars of the above receipts and payments appear in the 
aeeoimt marked , verified by the affidavit of filed on the 

day of , and which account is to be filed with the certifi- 

cate, except that in addition to the sums appearing on such account to 
have been received, the defendants are charged with the following sums 
[ilate the aame^here or in a 3chedule]j and except that I have dis-' 
allowed the items of disbursement in the said account numbered , 

and ; [or in ctues tohere a transcript has been made], the defen- 

dants have brought in an account verified by the affidavit of , 
and which account is marked , and is to be filed with this certi- 

ficate. The account has been altered, and the account marked , and 
which is also to be filed with this certificate, is a transcript of the 
account as altered and passed. 

2 D 2 
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2. The debts of the testator which have been allowed are set forth in 
the sohedale hereto, and with the interest thereon, and costs 
mention^ in the schedule, are dne to the persons therein namsd 
and amount altogether to £ . 

3. The faneml exfyenses of the testator amount to the sum of £ , 
which I have allowed the said executors in the said account of per- 
sonal 'estate. 

4. The legacies given bj the testator are set forth in the 
schedule hereto, and with the interest therein mentioned remamdoe 
to the perbons therein named, and amount altogether to £ 

5. The outstanding personal estate of the testator consists of the 
particulars set forth in the schedule hereto. 

6. The real estate to which the testator was entitled, consists of the 
particulars set forth in the schedule hereta 

7. The incumbrances affecting the testator's real estate, are spedfied 
in the schedule hereto. 

8. The defendants have received rents and profits of the testator's 
real estate, &c., [in a form nvMlarto that provided with rttpwt 
to the penoTtal estate, j 

9. The real estates of the testator directed to be sold have been sold, 
and the purchase money, amounting altogether to £ , has 
been paid into court. 

N.B. — The above numbers are to correspond with the numbers is 
the decree. 
After each statement the evidence produced is to be stated as 

follows : — 
The evidence produced on this account (or inquiry), consists of the 
probate of the testator's will, the affidavit of A. B. filed, and parsgrsph 
Ko. , of the affidavit of C. D. filed. 

St. Leonards, C, &c. &c. 
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Orditr of 23rd October^ 1852. 

Hm ffight Honoimble, &o. 

I. The chief derka of the Master of the BoUs and Yiee-Cbaiioellora 
TespectiYelj, are directed to take the following feea: — 

X «. dL 
1. For every original snnimona for the purpose of pro- 

oeedinge originating in chambers • 5 

S. For every dnplicate thereof 5 

3. For every other summons 3 

4. For every adyertisement 10 

5. For every certificate or report 10 

6. For every certificate npon the passinj; of a receiver's 
or consignee's aoconnt, a further fee in respect of each 

1002. received of 10 

7. For every order drawn up by the chief derk, made 
upon applications for time to plead, answer, or demur, 
for leave to amend bills or claims, or for enlarging 
publication, or the period for closing evidence, or for 
the production of documents, or applications relating to 

the oonduot of sails or matters 5 

8. For every other order drawn up by the c^ief clerk ... 1 

n. The rei^istrars are directed to take the following fees .for orders 
made by a judge in ohambers, drawn up by the registrars, the like fees 
as before directed to be taken by the chief clerks for orders drawn up by 
him. 

in. The Becord and Writ Clerks are directed to Uke the following 
fees:— 

For office copies of original depositions and examinations, 

per folio 4 

For entering appearance to judge's summons, same ch«ge 
as for appearing to a bill. 

For stamping eveiy copy of a bill or claim for service ... 5 

For stamping every copy of a judge s summons for service 5 

For examining every copy or part of a copy of a set of 
interrogatories, and marking same as an office copy 5 

IV. AU fees received by officers of the court under the preceding 
orders, are to be accounted for and paid by them respectively, once in 
every month into the Bank of England, in the name of the Acconntant- 
General, to be placed to the account there entitled ** The Suitors' Fee 
Fond Account,'' the amount so received and paid by snch officers 
respectively to be verified by the affidavit of the accounting party. 

V. Solicitors are entitled to charge and be allowed the following fees : — 
For instructions to commence proceedings originating in 

chambers, and to defend the same 13 4 

For preparing an original summons for the purpose of pro- 
ceedings originating in chambers, and the duplicate 

thereof 13 4 

2 D 3 
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£ i, d. 
For attending at chambers to get snch snch summons and 

duplicate examined and sealed 6 8 

For attending at the Record and Writ Office to file dupli- 
cate and examine copies, and get same stamped 6 8 

For endorsing a summons and^tbe copies under Order VI. of 

16th October, 1852, and attending to get same sealed 6 8 

For entering the appearance for one or more defendants, if 

not exceeding three 6 8 

If exceeding three, for every additional number not ex- 
ceeding three, an additional sum of 6 8 

In cases of proceedings originating in chambers, the same 
term fee as in a suit 

For preparing every other summons, and attending to get 

same filled up and sealed at chambers 6 8 

For each copy of a summons to serve or leave at chambers 2 

For attending on a summons or other appointment, each 
day a fee of 6«. Sd., 13«. 4td,, orlL !«., according to cir- 
cumstances, but the fee is to be 6«. Sd., unless a larger 
fee is allowed by the judge or his chief clerk. 

When from the length of the attendance, or from the diffi- 
culty of the case, the judg« shall think the highest of. the 
above fees an insufficient remuneration for the services per- 
formed, or where the preparation of the case to lay it before 
the judge shall have required skill and labour for which no 
fee has been allowed, the judge may allow snch further 
fee, not exceeding one guinea, as, in his discretion, he may 
think fit. 

For preparing every advertisement '. 6 8 

For attending to get same approved and signed 6 8 

For attending for every order drawn up by the chief clerk, 
and at the Registrar's Office to get same entered 6 8 

For attending to enter claim under Order XXXYI. of 

16th October, 1852, and to file affidavit 6 8 

For perusing the affidavits of claimants coming in under 
Order XXXVI. of 16th October, 1852, at the time 
appointed by the advertisement, when the number of 
the claimants does not exceed five 110 

When the number exceeds five, for every additional num- 
ber not exceeding five, an additional sum of 1 1 

For attending to bespeak and procure office copy of certi- 
ficate or report 6 8 

For all other business performed, such fees as by the 
practice of the court they are entitled to for similar 
business. 



J 
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Order of 25th October, 1852. 

The Bight HoDoarable Edward BarteoshaWi Lord St Leonards, &o. 

L In lien of copies of pleadings and other proceedings in the Conii 
of Chanoeiy, and of the documents relating thereto, being made and 
deliyered by officers of the court at the office in which they are filed or 
left, copies of snch pleadings, proceedings, and docaments save as here- 
inafter excepted), are to be made, deliTered, charged, and paid for 
loeording to the following regulations.* — 

1. The following copies are exempted from this Order: that is to 
saj, office copies of proceedings filed in the Report Office, office 
copies of answers, pleas, and demurrers, office copies of depositions 
of witnesses, and examination of parties to be made for and taken 
bj the party on whose behalf such depositions and examinationa 
have been taken, office copies of affidavits to be made for and 
taken by the party filing the same, and office copies of affidayita 
to be taken under Order ZXXVIL of 16th October, 1852. 

2. The party or his solicitor requiring any copy, saye as hereinbefore 
excepted, is to make a written application to be delivered to the 
party by whom the copy is to be furnished, or his solicitor, with 
an undertaking to pay the proper charges. 

S. Upon such requisitions being made with such undertaking as 
aforesaid, copies of such pleadings, proceedings, or documents are 
to be made by the party or his solicitor filing or leaving the same, 
or who, under the first rule, may have taken office copies thereof. 

4. The copies are to be ready to be delivered at the expiration of 
forty-eight hours after the delivery of such request and under- 
taking, or within such other time as the court may in any case 
direct, and are to be delitered accordingly, upon demand and 
payment of the proper charges. 

5. The charges for all such copies are to be at the rate of fourpenoe 
per folio. 

6. Copies of bills of costs are to be made side for side, so as to cor- 
respond with the bills of costs left in the office. 

7. The folios of all copies are to be numbered consecutively in the 
margin thereof, and the name and address of the party or solicitor 
by whom the same is made, is to be indorsed thereon in like 
manner as upon the proceedings in the court, and such party or 
solicitor is to be answerable for the same being true copies of the 
original, or of an office copy of the original pleadings, proceed- 
ings, or document of which it purports to be a copy, as the case 
may be. 

8. In cases of ex parte applications for injunctions or writs of ne 
exeat regno, the party making such application is to deliver copies 
of the s^davits upon which it is granted upon payment of the 
proper charges immediately upon the receipt of such written 
request and undertaking as aforesaid, or within such time as may 
be specified in such request, or may have been directed by the court. 

9. Any party or solicitor who has token any office copy mentioned in 
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mle S, is to ptodqee the same in ooort or at the jndge'e chamben, 

when required for the purpose of the proceedings to which the 

same relate. 

IL That all office copieA and copies to be furnished by parties or 

thdr solicitors, shall be written on paper of a convenient sise, with a 

fluffieient margin, and in a neat and legible manner, similar to that 

which is usually adopted by law stationers, and in the case of copies to 

he furnished by parties or their solicitors, unless so written, the parties 

or solicitors furnishing them shall not be entitled to be paid for the 



III. That in case any solicitor who shall be required to fnmiah sny 
auch copy as aforesaid, shall either refuse, or for two clear days from 
the time when the application for such copy shall have been made, shall 
neglect to furnish the same, the person by whom such application shall 
be made shall 'be at liberty to procure a 9opy from the office in which 
the original shall have been filed, in the same way as if no soch appli- 
cation bad been made to the solicitor; and in such case no costs shall 
be due or payable to the solicitor so making the default in respect of 
the copy or copies so applied for. 

rV. That in case any solicitor by whom any snch copy ought to be 
furnished, shall neglect to do so for such two clear days as aforesaid, or 
for cue clear day, an addition of two clear days, or one clear day, 
as the case may be, shall be made to the period within which any 
proceeding which may have to be taken, after obtaining such copy, 
onght to be 80 taken, so that the person requiring such copy may be as 
little prejudiced as possible by such neglect as aforesaid. 

V. That the Taxing Master shall not allow any costs in respect of 
any copy so taken as aforesaid, unless the same shall appear to him ,to 
have been requisite, and to have been made with due care, both as re- 
gards the contents and the writing thereof. 

VI. That from and after the first day of November next, all the fees 
DOW payable in relation to such proceedings in the said court, as sie 
mentioned in the first schedule hereinafter contained shall be abolished, 
and the fees specified in the second part of such schedule shall be pay- 
able, and the same (save as provided by the seventh of these Orders'), 
shall be collected, not in money, but by means of stamps denoting the 
amount of such fees, stamped or affixed at the expense of the parties 
liable to pay the fees, on or to the vellum, parchment, or paper on which 
the proceedings in respect whereof such fees are payable^ are written 
or printed, or which may be otherwise used in rderence to snch pro- 
ceeding. And where any of the fees specified in the second part of the 
said first schedule, shall he payable in respect of any matter or thing 
to be done by any officer, or in any office of the court, and it shall not 
have been customary to use any written or printed document or paper, 
in reference to snch matter or thing, whereon the stamp could be 
affixed, the party or his solicitor requiring such matter or thing to be 
so done, shall make application for the same, by a short note or 
memorandum in writing, and a stamp denoting the amount of the fee so 
payable shall be stamped on, or affixed to, such note or memorandum. 

VII. That in all cases where the costs are directed to be psid out of 
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t food in court, the fees of Uzation shall not be pajable hj means of 
■tampsy hot shall be carried over bj the Aoooantant-General to tbs 
credit of the Suitors' Fee Fund, and to that intent the Taxbg-Master 
•hall in such cases certify the amount of snch fees. 

VUI. That from and after the 28th of October, 1852, thebrokeng* 
which shall or maj from time to time be received by the Aoconntant<- 
Geoeral of the Court of Chancery shall be paid by him, on the first day 
of eveiy month, or as soon after as oonveniently may be, into the Bank 
of England, to be there placed to his credit as such Aocountant-General , 
to the account intitled ** The Suitors* Fee Fund Account." 

IX. That, subject to the superintendence and direotion of the Ao- 
eountant-General of the Court of Chancery, with the approbation of the 
Lord Chancellor, the first, second, and third clerks in each division of the 
Accountant- General's Office shall, firom and after the said 28th day of 
October, 1852, and until other order or provision shall be made in that 
behalf, continue to perform the acts or duties hitherto performed by 
inch clerks, and which are mentioned in the said second schedule, in 
addition to the duties prescribed by act of Parliament as heretofore; 
and such fees as are specified in the second schedule hereto shall be 
paid for such acts as aforesaid, to be accounted for in like manner as 
the other fees now received in the office of the said Aooountant-General, 
and to be collected by means of stamps, in like manner as provided by 
Order YI., and from and after the said 28th day of October, 1852, do 
other person shall perform snch acts or duties. And in order to enabla 
the Lord Chancellor, with the consent of the Commissioners of Her 
Majesty's Treasury, from time to time to fix the amount of the yearly 
salaries to be paid to such derks, the Accountant-General shall every 
aix months make a return to the Lord Chancellor of the amount re- 
ceived during the preceding six months, in respect of such fees. 
Th^ first Schedule to which the foregoing Orders refer: — 

Pabt. L — Fees now payable tohich are ^ he aboHthed, 
MAfiTRBs' OrncB. 

£ 9. d. 

For drawing every report exclusive of schedules of accounts 
of parties accounting before the Masters, and exclusive of the 
fee on signing, per folio 10 

For drawing schedules of accounts of parties accounting 
before the Master, per folio 6 

For taking the acknowledgment of any deed 6 

For searching for papers in a cause or matter not in im- 
mediate progress before the Master 6 8 

For entering i ' ^ts of receivers, consignees, and com- 
mittees, per folio^ukch book 4 

For entering accounts of parties accounting before the 
Master in a book, if required, per folio ..» 4 

For every exhibit 2 6 

When a Master shall be required to attend a party to ad- 
minister an oath, there shall be paid a further fiee of 10«. 
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£ i. <L 
OTor and besides the oMoh-hire or reasonable travelling ez- 

peoses of the Master 10 

And for copies of every docament or writing made in the 
Master's 0£Soe, and also for the transcript of every report, 
pnnoant to the act of Parliament S & 4 Will. 4, c 94, and 
the General Orders of 26th October, 1842, per folio 4 

Beoistbah*8 Office. 

1. For every decree or order on the original hearing of the 

canse and on further directions 8 10 

2. For every office copy 2 

3. For every order on petition or motion of coarse, not ex- 
ceeding one side • 3 

4. For every additional side of snch order 10 

5. For every order on other petitions where the reference is 
directed, tmt the decision of the Master is not to be final, 

and also where the petition is dismissed 10 

6. For every office copy thereof 10 

7. For every order for a special injunction or for the ap- 
pointment of a recdver M 2 10 

8. For every office copy 10 

9. For every order for payment of money oat of conrt, and 
fbr no other porpose, where the som or snms thereby spe^ 
dfically directed to be paid shall not exceed in the whole 

lOOl 10 

10. For every office copy thereof 5 

11. For every order of transfer ont of conrt or sale of any 
sum or sums of government stock or Sonth Sea Annuities 
(excepting long annoities and annuities for terms of years), 
and for no other purpose, where the sum or sums tiiereby 
specifically directed to be transferred or sold shall not ex- 
ceed in the whole 100^ stock or annuities 10 

12. For every office copy thereof 5 

13. For every order for payment ont of court of any annuity 
or annuities, not exceeding in the whole 51. per annum, 
or of any interest or dividiends upon stock or annuities cot 
exceeding 5/. per annum, and for no other purpose 10 

14. For every office copy thereof 6 

14a. For every office copy of every other order for payment 

or transfer out of court 10 

15. For every other order oni^cial motions 10 

16. Fo]^ every office copy thereof 10 

IT. For every order on arguing exceptions '„. 2 

18. For every office copy thereof 1 

19. For eveiy order on arguing pleas and demurrers 10 

90. For every office copy thereof .\ 10 

21. For every order on petition of appeal or rehearing 2 

22. For every offioe copy thereof 10 
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£ f . dL 

55. For eyeiy order od petitioiiB not heron otherwise speci- 
fied , a 

14. For eveiy office copy thereof 10 

25. For every order in any matter of lunacy 10 

56. For eyery office copy thereof 6 

t7. For e?eiy order in any matter of bankmptcy 10 

28. For every office copy thereof 5 

29. For every office eopy of a petition of appeal on the re- 
hearing, per side 6 

50. For every order on the hearing of a claim on further 
directions 2 

51. For every office copy thereof 10 

88. For every order on argning exceptions (on claim) « 1 

S3. For every office copy therwf 5 

34. For every order (on a claim]^ for transftr oat of court, or 
sale of any government stock, &c, exceeding lOOA stock 
or annuities ; and for eveiy order for payment out of court 
of any annuity or annuities, or of any interest or dividends 
upon stock or annuities, exceeding in the whole 52. per 

annum 1 10 

35. For every office copy thereof 10 

36. For every order for payment of money out of court 
where the sum or sums thereby directed to be paid shall 
exceed 1002., and shall not exceed in the whole 500iL, and 
for transfer out of court, or sale of any sum or suras of 
government stock or South Sea Annuities (excepting 
long annuities or annuities for terms of years), when the 
torn or sums thereby directed to be transfeired or sold 
shall exceed 1002., and shall not exceed in the whole 5002., 
and for payment out of court of any annuity or annuities 
not exceeding 51, and not exceeding in the whole 25/. per 
annum, or of any interest or dividends upon stock or an- 
nuities exceeding 52. and not exceeding in the whole 252L 

per annum, and for no other purpose 10 

37. For every office copy thereof 1 10 

38. For every other order for payment or transfer out of court 2 o 

Bbfobt OmOB. 

Searches 6d per year 6 

Rumination of office copies for evidence, per folio of ninety 
words H 

Emtbbino Sbatb* 

For every order or decree left for entry, oont4iim'ng 1 68 words 

on a side ^ 6 

For every certificate on Master's report 10 

Entering every attachment •• 2 



-*-* 
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Affidavit Office. 

I «. d. 

For filing every affidavit, with or withoot schedules or other 

papers thereto annexed , 4 

For the registrar's or his deputy's hand to every copy of an 
affidavit, with or without schedules or other papers thereto 
annexed 10 

For every search for an affidavit^ for each time 6dL, with the 

liberty of reading it over, if found 6 

For searching for and taking an original affidavit off the file 
in order to attend the Lord Chancellor or Master of the 
RolU therewith, or to be made use of in any court ...... 6 8 

For attending therewith at the Lord Chancellor's, or at any 
of the courts at Westminster, or in London, each time ... 6 8 

For examining the copy of every affidavit with the original, 
in order to make use of such copy as evidence in any other 
court than the Court of Chancery ; 10 

Taking affidavits for distringas 10 

For carrying an original affidavit by the registrar or his 
deputy, to any assizes, for each day, including horse- 
hire and expenses 110 

For trouble, attendance, and taking security to return an 
original affidavit to the office, when by an order of the 
eourt, such original affidavit is directed to be delivered 
to an associate or clerk of assize, to be made use of at the 
assizes , 6 8 

For every exhibit «... 2 6 

EZAMINBBS. 

Every witness sworn, including oath 2 6 

Every witness sworn and not examined, including oath 5 

Every witness examined on close holidays 17 8 

Examining copy of depositions, with record to prove on trial 

at law, if more|than forty sheets, for each idieet 2 

Bbcobd and Wbtt Cu&BKfi. 

Sealing special injunction 1 10 

Be-sealing any writ, or any alteration thereof ;.. 3 

Every exemplification, per skin, exclusive of parchment and 

duty 1 W 

Amending every office copy, if more than ten folios, for every 

folio over 4 

Search for records when in record-room, or for any person 

not being a party in the cause, for each year after the 

first year 0*1 

Every exhibit to an affidavit, &c 2 6 
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TaZOIO MA8TKB8. 

For copies of bills of costs and other docamoots, per folio... 4 

For dnwiog every report, per folio 10 

Per-centage on amoant of every bill of costs as taxed 3 10 

For eveiy exhibit 2 6 

Door Kbbfbb of thb Covbt or Chamcbbt. 

For every caoae heard on each side 13 

In every further directions, ditto 13 

In every exceptions, each set 13 

Every appeal or re-hearing, one side 13 

Every plea or dsmnrrer, one side 13 

Every guardian, assigned 13 

OutofW. paid en setting down every petition 3 

Every lunatic petition 3 

Every witness examined mW voce 16 

Every prisoner by Aa6ecM cof^HM 2 6 

Setting down causes to be heard 10 

Setting down cause at Bolls 10 

Term fee for Attorney-General 1 10 

Term-fee from Solicitor-General 10 

Upon swearing into offices befon the Lord Chancellor 2 12 6 

From each Queen's Counsel, per term 1 12 

Rolls Coubt— SaoRSTARiKs. 

For drawing and copying every order of course 5 6 

For entering every order of course • 6 

For entering every order for setting down further directions, 

exceptions, pleas, and demurrers 6 

For filing every petition for an order of course 10 

For answering and setting down every petition for hearhig... 6 6 

For setting down every cause for hearing 1 

For setting down every cause on further directions 12 6 

For setting down every set of exceptions 10 

For setting down every demurrer 10 

For setting down every set of pleas 10 

For setting down every rehearing 10 

For advancing every cause 10 

For entering every caveat against the enrolment of a decree 

ororder 5 

For every docket of decree or order signed by the Master of 

theBolls 2 6 

For every office copy of an order 6 

For every fiat of enrolment 5 6 

On hearing out of term, of every cause, further directions, 

pleas, demurrers, and, where decree is made, each party... 13 
[oh.] 2 £ 
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£ f. d. 

On hearing of erery petition in which an order is made, the 

petHioner pays 7 

From each party, on the hearing of a canse in term time ... 2 6 
From each party, on the bearing of a cause in Michaehnas 

and Hilary Terms only 10 

For papers left at the Secretary's office for the Master of 

the Rolls, on further directions, exceptions, &c 5 

For every recognizance vacated 6 

On the appointment of ty%tj guardian in court for infants, 

ontofterm 7 

For silk-gowns, a fee payable by each of Her Majesty's 

counsel attending at the Bolls Court, for each term 12 6 

Ih the OrFiOB OF THE Aocountant-Gensbai*. 

Certificate of payment in under order 2 

Certificate of payment under act of Parliament 4 

Certificate of transfers into court under order 2 

Certificate of transfer under act 4 

Certificate of investment of principal money 3 6 

Certificate of investment of interest money 2 

Certificate of sale of stock 2 6 

Certificate of transfer of stock out of court 16 

Carried over 2 6 

Deposit of exchequer bills ^ 5 

Delivery out of exchequer bills ». 5 

Investment of principal money in exchequer bills 5 6 

Investment of interest money in exchequer bills 4 

Sale of exchequer bills >> 5 

Exchange of exchequer bills ...Mr 5 

Chancert Subpcena Office. 

For every subpoena 5 6 

For sealing every distringas 5 6 

For filing affidavit 1 

In THE Office of the Segbetabt of Dscbees and Isjdnciioks. 

Enrolling Lord Chancellor's and Vice-Chancellor's decree... 10 6 

The like, Master of the Rolls 10 6 

Petition to enrol nunc |>ro 2ttnc 10 

Answering same 10 

If private seal enrolling decree, extra 3 9 

Searching, if decree enrolled or caveats entered 1 
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Past II. — Fees to be eottected by meatu qfttan^. 
Ih the Judob'b Chambbbs. 

£ $. d. 
For erery original summons for the poipose of proceedings 

originating in duunbers 5 

For ererj duplicate thereof 5 

For everj other sammons 3 

For everj order drawn np bj the chief clerk made upon ap- 
plication for time to plead, answer, or demur, for leave to 
amend bills or claims, or for enlarging publication, or the 
period for closing evidence, or for production of documenta 
or applications relating to the conduct of suits or matters 5 

For evezy other order drawn op by the chief clerk 10 

For every advertisement 10 

For every certiBcate or report 1 ~ 

For every certificate upon the passing of a receiver's and 
consignee's account, a further fee in respect of each 100/L 
received, of. 10 



In thb Mastbbs* Offices. 

For every warrant or summons 3 

For every certificate or report 10 

For taking the acknowledgment of every married woaum ... 1 6 8 

For attending any court, per day, by the clerk 14 

For every oath 16 

For every certificate upon the passing of a receiver and con- 
signee's account, a further fee in respect of each 10021 

iiecaved,of. 10 

In the Rboistrab's Office. 

For every decree or decretal order on the hearing of a cause, 
or on further directions, and on the hearing of a special 
case, including the court fee and the charge for entry ... 4 

For every order for transfer or payment out of court of an 
amount not exceeding 200L stock, or cash, or interest on 
stock, not exceeding 10/. per annum, and for every order 
on petition where the petition is dismissed 10 

For every order for transfer or payment out of court of an 
ahiount exceeding 200^, but not exceeding 5002. stock, 
or cash, or interest on stock, exceeding loL per annum, 
and not exceeding 25/. per annum, and for every order on 
special motion not herein otherwise specified 1 

For every order on the hearing of claims, pleas, demurrers, 
exceptions, or on petitions not herein otherwise specified, 
or on petitions of appeal, rehearing for iignnctions, re« 

oeivers, and for writs oine exeat regno 2 

2 E 2 
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£ t. d. 

Tot eterj office oopj of a petition of appeal or reheariog ... 1 
For erery order on petition or motion of ooufm, indnding tlie 

entry thereof 5 

For eyerj office oop7 of a decree or order 10 

Is THS Bepobt Officb. 

Upon oTerj application for a search 6 

For all office copies, at per folio 4 

Affidayiib. 

For filing erery affidaTit, with or without schedules or other ' 
papers thereto annexed, including exhibits, if any 2 6 

For the copy of every affidavit, for each folio 4 

Upon every application to inspect an affidavit 6 

Upon every application for the officer to attend with an 
affidavit or affidavits at the Lord Chancellor's, or at any 
of the courts at Westminster or in London, each day ... 10 

Upon every application for the officer to carry an original 
affidavit to any assiaes, for each day besides reasonable 
expenses of officer 10 

For every deponent, affirmant, or declarant to an affidavit, 
affirmation, or dedaration, sworn, affirmed, or declared in 
London, or within ten miles of Ldnooln's Inn Hall 16 

Upon any application for the officer to attend an invalid, 
including the attendance 10 

Is THE EzAMINBB'b OfFICB. 

For filmg interrogatories 7 

For all office copies, per folio 4 

For every witness sworn and examined, indnding oath, for 

each hour 5 

For every witness sworn and examined abroad (besides 

coach hire, and reasonable expenses) 17 

If more than five miles firom the Examiner's office for the 

first day 2 15 

For every other day 2 2 

For attending the Lord Chancellor or the Master of the 

BoUs with record, per day 10 

For attending any Master at his office 10 

For attending with record in any other court or place in 

London or Westminster, per day 10 

If in the country, per day, besides reasonable expenses 2 

Upon every application to inspect depositions, indnding the 

inspection 3 

Upon every application to examine copies of depositions, with 

record to prove on trial at law • 5 
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X i. d 

Upon eyery application to search book for caiuea, iodadiog 
search 10 

Upon ereiy application to search book for depositions, in- 
dudingsearch 10 

N.B. — ^These fees will shortly oease to be pajaUe when 
tiie new system comes into operation. 

In the Bbcobd and Writ Clerk*s Officb. 

For all oflSoe copies, per folio 4 

Filiiig every bill or information 10 

For filing every claim 5 

For filing every special case 10 

Upon entering every appearance, if not more than three 

defendants 7 

If more than three, and not exceeding six defendants 14 

And the same proportion for every number of defendants. 
For sealing an attachment or distringas, for not appearing 

oranswering ' 8 

For every certificate 4 

Forevery copy of a bill or claim to be served 5 

For every writ of summons, distringas, or subpoena 5 

For filing and entering duplicate of every judge's summons 5 

For stamping every copy thereof 5 

For sealing every other writ 10 

For every oath, affirmation, declaration, or attestation upon 

hononr 16 

For examining every copy or part of a copy of a set of inter- 
rogatories, and marking same as an office copy 5 

Upon every application for a search for a record, and for 

searching 2 

Upon every application to inspect a record, and for inspect* 

ingthesaroe 5 

Upon every application to inspect exhibits, if occupied not 

more than one hour 5 

If more than one hour, per diem 10 

Upon every application for officer's attendance in courts of 

law, per diera, and for his attendance, besides reasonable 

expenses of the officer 10 

Upon every application for the officer's attendance in a Court 

of Equity, per diem 10 

For examining and signing enrolments of decrees and orders 3 
For filing caveat against claim to revive, or against decree 

or order, or enrolment 5 

For filing supplemental statement, or statement for revivor 10 
For office copies of depositions taken before examiner, at 

perfolio 4 

2 E 3 
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In ths TAznia Mastebs' Office. 

£ s. d. 
For every warrant or summons, bnt not more than one order 
or snmroons is to be issned on one bill or set of bills, nnless 
the Taxing Master shall think it necessary to issne a new 

warrant or summons 3 

On signing every report and certificate 10 

Upon the Master's certificate of every bill of costs, as taxed, 

where the amoant shall not exceed 201 10 

Upon every additional 20/. or fractional part thereof, a farther 

feeof 10 

For every oath, affirmation, or attestation upon honour 1 6 

In the Lord Ghancbllob*s Fhincipal Secretaries' Office. 

On all attendable petitions, appeals, rehearings, and letters 

missive 10 

On all non-attendable petitions 10 

On a matter of course, order on a petition of right 10 

On an order for a commission on a petition of right 10 

In the Office or the Sbcbbtabt at the Bolus. 

Of every petition set down for hearing, to include the fee on 

hearing 10 

On the petition for every order of course 7 

On the admission of every solicitor • 1 17 

The second Schedule to which ihe/oregomg Order refert. 
In the Office of the AccouNTANT-GsNEBAii. 

1. For preparing English power of attorney with affidavit, 

exclusive of stamp duty 3 6 

2. For preparing foreign power of attorney without affidavit 3 

3. For special power of attorney 5 

4. For copies of accounts, debtor and creditor's side, per folio, 

as to be explained by General Order 8 

5. Upon every application for a search • 5 

(Signed.) 
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Order of lOM Nwtmber, 1852. 

The Bight Honoormhle Edward Bortenshaw, Lord St. Leonard!, &o. 

All office oopies, and other oopies of proceedings and doeuroente, shall 
be counted after the rate of ninetj words to the folio, and where the 
same or any portion thereof shall be written with columns containing 
figures, in eyerj such case each figure or combination of figures repre- 
senting a distinct denomination, shall be counted as one word, therefore 
4151£. 16*. 9(f. would count as three words. 

Signed, && 



Order qf Zrd December^ 1852. 

The Kght Honourable, &o. 

1. That the Commissioners of Inland Revenue do prepare stamps 
impressed upon ailhesiye paper of the amounts following: that is tosaj, 
threepence, fonrpence, eightpenoe, one shilling and fourpence, one 
shilling and sixpence, two shillings and sixpence, and two shillings and 
eightpence. 

2. That such stamps shall be affixed bj the parties requiring to use 
the same, on the vellum, parchment, or paper on which the proceeding in 
respect whereof such stamps may be required, is written, printed, or 
engrossed, or which may be otherwise used in reference to such pro- 
ceeding. 

3. That every officer of the Court of Chancery, who shall receive any 
document to which a stamp shall be so affixed, shall, immediately upon 
the receipt thereof, obliterate or deface such stamp, by impressing 
thereon a seal to be provided for that purpose, but so as not to prevent 
the amount of the stamp from being ascertained, and no such document 
shall be filed or delivered out, untU the stamp thereon shall be obliter- 
ated or defaced as aforesaid. 



Order o/4th Decembery 1852. 
The Right Honourable, &o. 

1. "When no certificate of the taxation of a bill of costs shall be 
required, the ad vahrem duty directed by the Order of the 25th day of 
October, to be levied by stamps on the Master*s certificate, shall never- 
theless be doe, and shall be pavable on the amount of the bill as taxed, 
or on the amount of snch part thereof as may have been taxed. And 
the solicitor is, in such case, to cause the proper stamp (the amount 
thereof to be fixed by the Master) to be impressed on or annexed to the 
bill of costs. 

2. The fees hereunder specified shall hereafter be collected, not in 
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monej, but by means of stampe danoting the amount of snch fees, 
stamped or affixed, at the expense of the parties liable to pay the feo, 
on or to the vellum, parchment, or paper on which the proceedings in 
respect whereof such fees are payable are written or printed, or whigh 
may be otherwise used in reference to such proceedings. 

1. In thb Registrar's Office. 

For orders made by a judge in chambers, drawn up by the 
Registrar, the like fees as by the Order of the 23rd of 
October, 1852, are directed to be taken by the chief clerks 
to the judges, for orders drawn up by such chief clerks. 

2. In the Record and Writ Clerk's Office. 

For amending every record of any bill £0 10 

For amending every office copy thereof 5 

Copies of documents left as exhibits, per folio 4 



Order of ISth December, 1852. 
The Right Honourable, &c 

1. The business to be referred to the conveyancing counsel nominated 
by the Lord Chancellor under the 15 & 16 Vict. c. 80, s. 41, is to 
be distributed among such counsel in rotation by the first clerk to the 
registrars for the time being, and during his occasional or necessary 
absence, by the second clerk to the registrars for the time being, and 
during the occasional or necessary absence of both such clerks, then by 
such one of the other clerks to the registrars, as the first registrar for 
the time being may nominate for that purpose. 

2. The clerk making such distribution as aforesaid is to be respon- 
nble that the business is distributed according to regular and just 
rotation, and in such manner as to keep secret from all persons the 
rota or succession of conveyancing counsel, to whom such business is 
referred ; and it shall be his duty to keep a record of such refereooes, 
with proper indexes, and to enter therein all such references. 

3. When the court or a judge, sitting at chambers, shall direct any 
business to be referred to any such conveyancing counsel, a short me- 
morandum or minute of such direction is to be prepared and signed by 
the registrar, if the same shall have been given in court, or by the judge's 
chief clerk if given in chambers, and the party prosecuting such direc- 
tion, or his solicitor, is to take such memorandum or minute to the 
registrar's clerk, whose duty it shall be to make such distribution as 
aforesaid, and such clerk is to add at the foot thereof a note specifying 
the name of the conveyancing counsel in rotation, to whdm such 
'T>usiness is to be referred, and such memorandum or minute is to be left 

by the party prosecuting such direction, or his solicitor, with snch con- 
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▼eyancing connael, and shall be a aufficient authoritj for him to procMd 
with the biuiness so referred. 

4. In case the oonreyancing ooansel in rotation ahall, from illnesa or 
from anj other cause, be noable or decline to accept anj such reference, 
the same shall be ofiered to the other conyeyancing counsel appointed 
as aforesaid, successiyely, according to their senioritj at the Bar, 
until some one of them shall accept the same. 

5. The preceding Orders are not to interfere with the power of the 
court, or of the judge sitting at chambers, to direct or transfer a 
reference to any one in particular of the said conveyancing counsel, 
where the circumBtances of the case may, in his opinion, render it 
expedient. 



Order o/24tth December, 1852. 

The Right Honoarable, &c 

1. When any of the Masters in Ordioaiy shall request the opinion of 
any of the conreyancing counsel nominated by the Lord Chancellor, 
under the 15 & 16 Vict. o. 80, s. 41, to be taken upon any matter 
depending before such Master, such business is to be laid before the 
oonyeyancing counsel in rotation, to be ascertained in the nuinner pre- 
scribed by the General Orders of the 16th day of December, 1852, and a 
memorandum or minute of ereiy such n*quest is to be prepared by the 
Master's chief clerk, and signed by him, and such memorandum or 
minute, when marked with the name of the conyeyancing oounsel in 
rotation, shall be a sufficient authority for such counsel to proceed 
with such business ; and if the conyeyancing counsel in rotation 
shall be unable or decline to proceed therewith, the same shall be offered 
to the other conyeyancing oounsel, nominated as aforesaid, successiyely, 
according to their seniority at the bar, until some one of them shidl 
accept the same. 

2. Where, under a decree or order of the court, whether already 
made, or hereafter to be made, any estate or interest shall be put up for 
sale with the approbation of one of the Masters in Ordinary, an abstract 
of the title to such estate or interest is, upon the request of the Master, 
to be laid before the conyeyancing counsel in rotation, for the opinion of 
such oounsel thereon, to the intent that the said Master may be the 
better enabled to give such directions as may be necessary respecting 
the conditions of sale of such estate or interest. 

3. Notwithstanding the preceding Orders, the Master is to be at 
liberty to request the opinion of any one in particular of the said con- 
yeyancing counsel, to be taken upon any matter before such Master, 
where the circumstances of the case may render it expedient to do so. 
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Order o/BUi January, 1853. 
I, the Bight Honoarable, &c 

That the registrar, in drawing up waj decree or order whereby the 
Aoeountant-General shall be directed to pay or transfer anj fond or 
part of any fond, in respect of which any duty shall be payable to the 
reTennei under the acts relating to legacy duty, shall, unless such 
decree or order expressly provide for the payment of the duty, direct 
the Accountant-General to have regard to the circumstance that such 
duty is payable ; and where, by any decree or order, any carrying over 
to a separate account of any fund in respect of which any such duty 
may be chargeable shall be directed, the regutrar shall add the words, 
*' subject to Legacy Duty," to the title of the account. And in order 
the better to provide security against the payment or transfer by the 
Acoonntant- General of any fund chargeable with any such duty withoot 
the duty being first paid, the Accountant-General is, on receiving notice 
from the proper officer that the duty is payable, to cause a memoran- 
dum to be made in his books, in conformity with such notice. And the 
Acoountant-Genend, before executing any decree or order directing the 
payment or transfer of any fund or part of any fund in respect of 
which any such duty shall be payable, shall require the production of 
the officiid receipt for the duty, or a certificate from the proper officer of 
the payment of the duty chargeable in respect of any such fund or 
any portion thereof respectively, by any such decree or order directed to 
be paid or transferred. And I do forther order and direct that where, in 
making any decree or order, express provision for the payment of any 
such duty shall be intended to be made, such duty shall, by such decree 
or order, be directed to be paid to the Receiver- General of Inland 
Bevenue for the time being, or his official assistant duly constituted, to 
be named in the Order. 



Order of 4th Marchy 1853. 
The Bight Honourable, &c. 

That when any cause shall, at the original or any subsequent hearing 
thereof, have been adjonmed for farther consideration, snch cause maj, 
after the expiration of eight days, and within fourteen days from the 
filing of the certificate or report of the chief clerk of the judge to whose 
court the cause is attached, be set down by the registrar in the cause- 
book for farther consideration, on the written request of the solicitor 
for the plaintiff or party having the conduct of the cause, and, after the 
expiration of such fourteen days, the cause may be set down by the 
registrar on the written request of the solicitor for the plaintiff, or for 
any other party, and the request to set down the cause may be in the 
form or to the effect set forth in the schedule hereto marked (A.); but 
the cause, when so set down, shall not be put into the paper for further 
consideration, until after the expiration of ten days from the day on 
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which the same was to set down, and shall be marked in the cause- 
book accordingly. And notice thereof shall be given to the other 
parties in the canse, at least six days before the day for which the same 
maj be so marked for farther consideration, and each notice may be in 
the form or to the effiBct set forth in the scbednle hereto marked (B.) 



SCHJEDULB (A.) 

In Chancery — 

A. 9. B. 
I request that this canse, the farther consideration whereof was 
adjourned by the Order of the day of , may be set 

down for farther consideration before His Hononr, the 
Dated, &c. 

CD. 
Solicitor for (the plaintiff.) 



Schedule (B.) 
In Chancery — 

A.V. B. 
Take notice that this canse, the farther consideration whereof was 
adjourned by the Order of the day of , was, on 

the day of , set down for farther consideration before 

His Honour, the for the day of 

Yours, ScQ^ 
CD. 
Solicitor for (the plaintiff.) 
To Mr, 
Solicitor for (the defendant.) 



Order of\2th April, 1853. 

The Bight Honoorable, &0. 

That notwithstanding the 27th of the General Orders of the 21st 
December, 1833, it shall not hereafter be neceesary for the registrar, in 
drawing up any decree or order, to recite any preTioas decree or order 
in the cause or matter, or any report, certificate, affidavit, or other 
document that has been (or before the decree or order is completed 
shall be) filed or recorded in the court; but it shall be sufficient to 
refer thereto, save only in matters of contempt, or where the order varies 
from some general rule, and in such other cases as the court shall 
direct, or the registrar shall, in his discretion, see fit, the registrar shall 
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make aaeh short neitals as nuy be VMemuy to show the graondt m 
which the deeree or order it granted. 



Order of lOtk May, 1853. 
The Right HoDourable, &c 

That, in every case in which any person is entitled to, or in anj 
manner interesteiii in any Old Sontb Sea Annuities, New South Sm 
Annuities, Bank Annuities, 1726, or Three Pounds per cent. Annuities, 
1751, standing in tlie name of the Aocountant-General of tbia oonrt in 
trust in any cause or matter, whether such person is so entitled bene- 
ficially or only as executor, administrator, trustee, guardian, committee 
or otherwise, snch person may. apply to the Master of the Bolls, or to 
any of the Vice-Chanceliors in chambers, by summons in the cause 
or matter in trust in which such annuities may be standing, praying 
that the said Acooontant-General may be aothorized and directed to 
receive the capital sums, which will, under the provisions of an act 
passed in the present session of Parliament, intituled '*An Act f<v 
Bedeeming or Commuting the Annuity payable to the South Sea Com- 
pany, and certain Annnities of Three Pounds per cent, per Annnm, and 
for creating New Annnities of Three Pounds Ten ShillingB per cent, 
per annnTi, and Two Pounds Ten Shillings per cent per annum, and 
issuing Exchequer Bonds," on the 5th of January, 1854, and the 5th 
q{ April, 1854, respectively become payable in respect of such annuities, 
or that the said Accountant-General may be directed to signify, on or 
before the 3rd day of June next, to the Goyemor and Company of the 
Bank of England, or to the South Sea Company, as the cise may be, on 
behalf of all persons interested in such annuities, his asaent to accept 
and receive, in lieu of snch Old South Sea Annuities, New South Sea 
Annuities, Bank Annuities, 1726, or three-pound per cent, annuities, 
1751, respectively, a competent portion of new Tbree-pounda Ten 
shillings Annuities or Exchequer Bonds, according to the provisions of 
the said act, and the Master of the Rolls or Vice Chancellors, as the case 
may be, may on any such application, and on the attendance of such 
parties, if any, and on such evidence, if any, as he may think fit and 
require, authorise and direct the said Accountant-General to receive 
such capital sums, or to signify such assent, as the case may be, in case 
the said Master of the Rolls or Yice-Chancellors shaU be satisfied that 
such authority and direction may be given with a due regard to the 
rights of all persons interested in the said funds. 

And it is hereby further ordered that the Accountant-General, in all 
cases in which no notice shall, on or before the 31st day of May, 1853, 
have been given to him, of an order made by the Master of the Rolls, or 
one of the Vice-Chancellors, authorizing and directing him to receive 
snch capital sums, or to signify such assent as aforesaid u to any 
portion of the said annuities so standing in his name, shall, on or before 
the 3rd day of June next, signify to the Governor and Company of tbe 
Bank of Enghind, or to the South Sea Company, as the case may be, 
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}6b MBffil to'MMpt and norfte to Uea of fhe Old South 8m AntmltiM, 
Mtir Sovth 8m ADBoitiM, Buik Annoitiet, 1796, and Thn« pounds per 
Mdt; Anmitiiiy 1751, itaadiag in Us nmino^ or of ittflh put ttiereof ■• to 
vlkwh DO onoh nodoe at aferenid ihall hare heen given to him, a eom* 
petant amn of Two pounds ten shiOingB per oent. Annuities aoeording to 
thepwfi a iep a ef the said aet. And the AoOOnntont-General ahall in 
loflh ease, .oany sneh Two pounds ten shSUngs psr oent Annuitlsa to 
the oNdit of the same oauses or matters reepeotiTriy, in reapeet whereof 
SBch aaaent shall so hare besn signified bj him as afiHcsaid, and the 
ssmaahall be held upon the same trusts, and shall be subject to the 
SBDo ordeia as the Ananities in rsspeet of whioh the same shall so be 



Order of 2nd June^ 1853. 

The Bight Honourable, &c 

That 80 nnifih of the Order of Court of the 10th day of May, 1859, 
be reroked as directs that the Accountant-General of this oourt in all 
eases in iHiich no notice should, on or before the Slst day of May, 1858, 
hare been given to him of an order made by the Master of the Bolls or 
one of the Vioe-Cfaaocellors, authorising and directing him to reouTo 
saeh capital sums as therdnbefbre referred to, or to signify such assent 
SB therein aforesaid, aa to any portion of the Annuities ther^before 
refened to as standing in his name, should, on or before the Srd day of 
June then next, signify to the Goremor and Company of the Bank of 
England, or to the South Sea Company, as the case might be, his assent 
to accept and reoeiTe in lieu of the Old South Sea Annuities, Kew Sontii 
Sea Annuities, Bank Annuities, 1726, and Three pounds per cent An- 
nuities, 1761, standing in his name, or of sueh part thereof, as to whioh 
no such notice as therein aforesaid should have been given to him, a 
eompetent sum of Two pounds ten shillings per cent Annuities, accord- 
ing to the provisions of the act therun befbra mentioned ; and that the 
AeiDonntant^Qeneral should in such case carry such Two pounds ten 
shinings percent Annuities to the credit of the same causes or matters 
respectively, in respect whereof such sssent should so have been signi- 
fied by him as therein afbresaid, and that the same should be held upon 
the same trusts, and should be subject to the same orders as the An- 
nuities in respect of which the Same should so be received. 



Order t^Srd Jtme^ IS5B. 

The Bight Honourable, &c 

That in all cases in which any order dirseting the mvestment from 
time to time of any interest or dividends aeoruing upon any stocks or 
securities standing in the name of the Accountant-General to the credit 
[CH.] 2 > 
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of anj caiue, OMtter, or acoonnt, or upon any stocks or MeoritiM.irliidi' 
may be ordered to be transferred into the name of the Aeoonittaiifr- 
General, or to be carried orer with his privity from 900 account to 
anothoTi or npon any stocks or secnrities which may be ordered to be 
purchased with any cash in oonrt, or with any cash to be paid into 
Gonrt with the like pririty, shall be brought to the Accomitant-Geoend 
for the purpose of having such direction for investment carried into 
effect: the said Accountant General may, from time to time, until ha 
shall receive notice of an order to the contrary, without any further 
request, invest the interest and dividends so directed to be invested, 
together with all accumulations of interest and dividends thereon, as 
soon as conveniently may be after they shall accrue due and have been 
received, in the purchase of the particular description of stock or se- 
curity named in such order, and place such stocks or securities, when 
parohased, to the credit of the cause, matter, or account respectively, 
as may be directed by such' order. 



Order of 26th July, 1853. 

The Bight Honourable, &c. 

That in the interval between the close of the sittings after any term, 
and the commencement of the sittings before or at the beginning of the 
next ensuing term, any judge of the court may sign and adopt any 
certificate made by the chief clerk of any other judge, and orders made 
by any judge of the court may be prosecuted at the chambers of any 
other judge by his permission, and in case the prosecution thereof shall 
not be completed during such interval, the prosecution may be continued 
at the chambers of the same judge, if and so far as he shall think fik 
In all cases in which any judge signs and adopts a certificate made in 
pursuance of an order made by any other judge, it is to be expressed 
that he does so for such other judge, and such certificate shall, in all 
future proceedings, be deemed to be signed and adopted .by the judge 
for whom it is signed and adopted, save that no application to discharge 
or vary such certificate is to be made to the jndge for whom the 
same is signed and adopted, without the leave of the judge by whom it 
has been signed and adopted, and the judge by whom it lutt been signed 
and adopted, is to have the same power to discharge or vary the certi- 
ficate as he would have had if it had been made in pursuance of sa 
order made by himself* 



Order of 9th December^ 1853. 
I,&c. 

That any application to the Master of the Bolls or to a inoe-Chn- 
c«llor, under the ^* Charitable Trusts Act, 1853,** section twenty-eiglit, 
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shall be made bj sommons, and sach summonB may be in the fonn set 
eat in Schedule A. annexed to the General Order of the 16th daj of 
October, 1852, or as near thereto as the nature of the case maj permit. 
The fees payable on proceedings before the Master of the Bolls or any 
of the Vioe-ChanceUors under the said act, shall be the same as are 
payable according to the Order of the 23rd day of October, 1852, in 
respect of other proceedings commencing by summons, and shall be 
ooUeeted by means of stamps, as directed by the Order of the 25th day 
of October, 1852. 

In all cases in which the Master of the Bolls or any Vice-Cbancenor 
shall direct that any matter commenced by summons, under the said 
act, shall be heard in open court, the same fees shall be payable and 
the same costs shall be allowed, as would have been payable in respect 
ef any other matter so heard. 

No order made under the said act by the Master of the BoUs or by 
any of the Vice-Chancellors, shall be subject to appeal, where the gross 
annual income of the charity has not been declared by the Charity 
Commissioners for England and Wales, to exceed one hundred pounds, 
unless the Master of the Bolls or the Vice-Chanoellor, by whom such 
order may have been made, shall certify that such appeal ought to be 
permitted, either absolutely or on such terms as the said Master of the 
Bolls or Vice-chancellor may think fit to impose. 



Order of 9th March, 1854. 

I, The Bight Honourable, &c. 

That the General Order made by me, bearing date the Slst day of 
January, 1853, be discharged, and in lieu thereof I do order that the 
Begistrar, in drawing up any decree or order whereby the Acoonntant- 
General shall be directed to pay or transfer any fund or part of any fund. 
in respect of which any duty shall be payable to the reveoue, under the 
acts relating to legacy or succession duly, shall, tmless such decree or 
order expressly provide for the payment of the duty, direct the Ac- 
countant-General to have regard to the circumstance that such duty is 
payable ; and where, by any decree or order, any carrying over to a 
separate account of any fimd in respect of which any duty may be 
chaijpeable shall be directed, the Begistrar shall add to the words 
'^ subject to Legacy Duty," or "subject to Succession Duty," as the case 
may be, to the title of the account; and in order the better to provide 
security against the payment or transfer by the Accountant-General of 
any fund diargeable with any such duty, without the duty being first 
paid, the Accountant-General, on receiving notice from the proper officer 
that the duty is payable, is to cause a memorandum to be made in his 
books, in conformity with such notice. 

And the Accountant-General, before executing any decree or order, 
directing the payment or transfer of any fnnd, or part of any fond, in. 
respect of wluch any such duty shall be payable, shall require the pro- 
duction of the official receipt for the daty, or a certificate firom the 
2 p 2 



_ _ oflSfier of tha iMvsMidiofUiediityohaisaiMi&iwpMtofMV 
SQoh (imd or any portion thersof roBpeotUrelj, by mj tnoh doerpe «r 
Oder directed to he paid or tranaftrod. 

(Ogned.) 



Order of \st Jun^ 1854 

That all and every orders, rules, and direotions hereinalter set forth* 
^11 henceforth be, and for all porposes be deemed and tak^i to be. 
General Orders and Roles of the High Court of Ghanoeiy, viz: 

I. If the fourteen di^s, within which, pursuant to the ordoxv of the 
conrt, a defendant is bound to file his affidavits in answer to a motion 
for a decree, or the seven days within which the plaintiff Is boond to 
file his affidavits in reply thereto, or the nine weeks after issue jcnned, 
within which the evidence in any cause to be used at the heaiii^ 
thereof is to be closed, or the month after the expiration of sach sine 
weeks, within which a witness who bias made an affidavit intended to 
be used by any party to such cause at the hearing thereof ia subject 
to cross-examination, shall exfrire in the long vacation, tiie time for 
the several purposes aforesaid lef^eotavely, is hereby extended to tiie 
fifth day of the ensuing Michaelmas Term, and is to expire on tiuit day 
unless enlarged by order: provided always, that in cases where the 
above mentioned periods of fourteen days and nine weeks respectively, 
shall be extended by virtue of this order, the seven days wifiun wlpdi 
the plaintijQP is bound to file his affidavits in reply, and the month 
during which a witness is subject to cross-examination shall be respec- 
tively taken to commence from the expiration of such extended period. 

II. Any judge of the court whose chambers may be open for bnsineas 
during any vacation, may issne sumnionses for the purpose of any pro- 
ceeding before the Master of the Rolls or any Vioe-Chanoellor at 
diambars after the vacation. 

nL The same course of procedure as is now in use, as to the pro- 
duction of documents ordered to be produced before the hearing of a 
cause, shall extend and be apj^ed to the produjction of docomeots 
ordered to be produced after the hea^g of any cause or matter. 

IV. In all cases in which ^he certificate of the chief clerk is to be 
acted upon by the Accountant-Genera} of the oen^rt without any fhrtfaer 
order, such certificate may be signed and adopted by the judge on the 
day after the same shall have been signed by the chief derk, unless any 
pvtj denring to take the opinion of the judge thereon, obtains a sum- 
mons for that purpose before twelve of the clock on that day. And the 
thne for applying to discharge or vary such certificate^ when signed and 
adcmted by the judge, is to be two clear days after the filing tbereot 

v. In all cases in which any person required to be served with notioe 
of a decree or order pursuant to the 8th rule of the 42nd sect'on of the 
act 15 & 16 Vict, c. 86, may be an infimt, or a person of unsoipid mind. 
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W foand 80 by inqnisitioii, the notice is to be aerved upon nich penon 
or penons, and in rach manner as the jndge to whose ooort the cause 
is attached, may direct 

VL Quardians ad lUem appomted for infants, or persons of unsound 
mind, not fbnnd so by inquisition, who shall be semd with notice of 
any decree or order, are to be appointed in like manner as guardians ad 
Asm to answer and defend, are now app<nnted in suits on bills filed. 

Vn. At any time during the proceedings at any Judge's chambers, 
under any decree or order, the judge may, if he shall think fit, require 
a guardian ad Si§m to be appointed for any infSuit, or person of unsound 
mind, not fbnnd so by inquisition, who has been serred with notice of 
such decree or order. 

VIII. In all cases in which notice of a decree or order shall be 
serred pursuant to the 8th rule of the 48nd section of the act 16 & 1 6 
Vict, c 86, the notice so served is to be entitled in the cause, and there 
is to be endorsed thereon a memorandum in the form or to the effBct 
following, that is to say: "Take notice, that from the time of the 
serrioe of this notice, you (or at tkB ease mojf fte, the infant, or person 
of unsound mind), will be bound by the prooeedings in the abore cause, 
in the same manner as if you (or the said infimt, or person of unsound 
mind), had been originally made a party to the suit, and that you (or 
the said infant, or person of unsound mind) may, by an order of course, 
faave liberty to attend the proceedings under the wiUiin mentioned decree 
or order ; and that you (or the said infant, or person of unsound 
mind) may, within one month after the serrioe of this notice, apply to 
the court to add to the decree or order. 

IX. The charges for copies of pleadings and other proceedings, and 
documents furnished under the General Orders of 25th October, 185S, 
Order Number 1, sections 2, 3, and 4, to a person admitted to sue or 
defend mfornUt pauperitj or to his solicitor, by or on behalf of any other 
party, shall be at the rate of one penny-halfpenny per folio: provided 
always, that if such person shall become entitled to receive divers costs, 
the charges for such copies shall be at the rate of f ourpence per folio, 
and nothing shall be idlowed in taxation in respect of such charges, 
until such penon or his solicitor shaU have paid or tendered to the 
solicitor, or party by whom such copies were furnished, the additional 
twopenoe-halQienny per folio. But this proviso shall not apply to any 
copy which shall have been furnished by the party himself, who is 
directed to pay the costs and not by his solicitor. . 

X. The charges for copies furnished by a person admitted to sue or 
dsfSend m firmd panperitj other than those furnished by his solicitor, 
shall be at the rate of one penny-halfjpenny per folio. 

XL Expenses incurred in consequence of aiBdavits being prepared or 
settled by counsel are to be allowed only when the Taxing Masters shall, 
in their discretion, and on consideration of the special circumstances of 
eaoh case, think such expenses properly incurred ; and in such case they. 
are to be at liberty to allow the same or such parts thereof, as they may 
oonsider just and reasonable, whether the taxation be between solicitor 
and client or between party and party. 

XII. Any party who may be dissatisfied with the allowance or dis- 
2 F 3 



aOowaooe hj the Taxing Master, in any UU of ooaU taxed bj liim, ol 
the whole or any part of any item or itema, may, at any time before the 
certificate ia signed, deliyer to the other party or parties intenrted 
therem, and carry in before the Master, an objection in writing to 8«ch 
allowance or disallowance, specifying therein, by a list in a shcri aad 
concise fcvm, the items or item, or parte or part thereof objected te^ and 
may therenpon apply to the Master for a warrant to roTiew thetax«tifla 
in respect of the same. 

Xltl. Upon the application for soch warrant, or npon thanMini 
thereof, the Tazine Master is to reconsider and renew his taxation npon 
toch ejection, and he may, if he shaJl thin]L fit,reosiTefhrtherefidaiee 
in respect thereof; and if so reqnired by either party, he ia to stats, 
either in his certificate of ti^xation, or by refeienoetosach objectloo, the 
gvounds and reasons of his decision thereon, and aiiy speoal fonts or 
circomstances relating thereto. 

XIV. Any party who may be diMstisfied with the certificate of the 
Taxing Master, aa to any item or part of an item which may haTO been 
objected to aa aforesaid, may ap^y to the ooort, by motion or petition, 
for an order to review the taxation as to the same, and the coort maj 
thereupon make snoh order as to the conrt shaQ seem jast; bat the 
certificate of the Taxing Master shall be final and conclosiTe as to aU 
matters which shall not have been ot^jected to in manner aforeeaid« 

XV* Snch motions ta^ petitinns a;i^ to be heard and determined v^oo 
the evidence which shall hove been brooght in before the Taxing Maiier, 
and no ihrther evideaoe is to k» received upon the hearing thereof nnloss 
the conrt shall otherwise direct 

(Signed.) 



Order of2\8t June^ 1854, 

I. From and after the 2nd day of July, 1854, all office copies and 
other copies of pleadings, proceedings, and docomenli in the Goort of 
(%ancei7, shall (except in tiie cases hereinafter mentioned), be oonnted 
and charged for after the rate of seventy-two words per folio, and where 
snoh copies or any portion thereof, shib oomprise colunns containing 
figores, each figure shall be counted and charged for as one word. 

II. From and after the 2nd day of July, 1854, the charge for aH 
transcripts of aoconnts made in the office of the Accoontant-Genend, 
shall be after the rate of two shillings for each opening of sndi tno- 
soript, consisting of the debtor and creditor stdee of the aooonnt to be 
entered therein. 

III. The charges hereinbefore dhrected to be made, shall be paid by 
means of stampe, according to the General Orders of the Conrt of 
Caianceiy in that behalf, now in force, so for as relates to docnBOBts 
fomished by the said conzt. 

(Signed,) 
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Order qfl3ik Jatmary, 1855. 

Ihtboddctobt. 
L The fXNme of prooeeding prescribed hj the 15 & 16 Viet e. 86, 
•Bd the Gwenl Order of the 7th digr of Angiut, 185S, with lespeet to 
the nodeof eTtmining witnesMs, mm! the pnotioe of tlie ooart in reU- 
tioD thereto, are alteiei in the manner and to the ertent pranribed b/ 
iheie Qvders, bat not further or otherwise. 

II. The Orders numbered rsspectively 31, 82, 88, comprised in the 
General Order of the 7th day of Angnst, 1858, and all other orders 
•nd Iparts of orders, so fivr as sooh other orders and parts of orders 
are inconsistent wiUi these orders, bat not farther or otherwise, are 
herebj abn^ted and discharged. 

III. All former orders and parts of orders not specified in Order II., 
80 far as the same are now in force and consistent with these orders, 
are to remain In fiill force and effect 

EviDsaiQB. 

IV. It shall not be competent for the plaintiff or any defendant to 
leqpiire, by notice or otherwise^ that the eyidence to be addnced in a 
^anae ahaJl be taken orally, bat when issoe shall ha?e been joined in any 
etnse, the plaintiff and defendants respectiTely shall be at liberty to 
verify their respective cases, either wholly or partially )tj affidavit, or 
wholly or partially by the oral ezaminatiQa of witnesses, befeie one of 
the examiners of the court, or before an ezamincr to be spedaQy ap- 
pointed by the court 

V. The evidence ca both sides in any eaose to be osed atthehearing 
Aareol^ whether taken i^on affidavit or orally (and indading the oraos* 
tnminalaon and re-eiamination by any witness or witnesses), is to be 
closed within eight weeks after issne joined thereiB, except that any 
witness who has made an affidavit intended to be osed by any party to 
aoch canse at the hearing thereof, shall be sol^ect to oroes-ezamination 
within one month after the expiration of saoh period of eight weeks. 

VL No affidavit or deposition filed or made before issne joined in any 
canse shall, without special leave of the court, be received at the hearing 
thereof, unless within one month after isaoe joined, or within such longer 
time as may be allowed by special leave of the coart, notice in writing 
shall h«ve been given by the party intending to use the same, to the 
opposite party, S his intentioa in that beb Jf. 

VIL In suits in which issue shall have been jomed when these orders 
take e£EBct, the evidence to be used at the hearing of the cause shaU be 
taken aoeoHrding to the present practice of the court, unless the parties 
shall consent, or the court shall order that the same shall be taken in 
the alteied mode prescribed by these orders. 

AFnDAYITS. 

VIIL All affidavits, whether to be used at the hearing of a cause, 
or on any other proceeding before the court, are to state &tinctly what 
ihots or drcnmstanoes deposed to are within depcnent'a own know- 
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ledge, and his meaos of knowle^e, and what facts 'or circamstanoes 
deposed to are known to or believ^ by him bj reason oif informatioii, 
derived from other sooroes than his own knowledge, and what snch 
90aroes are. 

IX. The costs of affidavits not in conformity with the preceding 
order, are to be diaallowed on taxation, unless the court shonld other- 
wise direct. 

X. These orders shall be deemed to apply as nearly as may be to 
evidence taken after the hearing of a cause, as well as to evidence taken 
previously, and with a view to such hearing, 

XI. These orders shall take effect on and after the 2lBt day of 
January, 1865. 

(Signed.) 



Order of 2nd Februart/y 1855. 

Where the preparation of any case or matter to lay it before thtf 
judge in chambers on a summons, shall have required and received 
from the solicitor such extraordinary skill and labour, as materially Uf 
conduce to the satisfactory and speedy disposal of the business, and 
therefore shall appear to the judge to deserve higher remuneration than 
the ordinary fees, the judge may allow to the solicitor, by a Utemonm- 
dum in writing expressly made for that purpose, and signed by tho 
judge, specifjring distinctly the grounds of such allowance, such further 
fee not exceeding ten guineas, as in his discretion he may think fit^ 
instead of the fee of one gumea authorized in such a case by the Order 
of the 23rd day of October, 1852. 

(Signed.) 



Order of 30th November, 1865. 

L Every decree, ordor, report, certificate, petiUoo, and doonment, 
made, presented, or used in any cause in this court, is to be distin- 
guished by having plainly written on the first page of such decree, 
ordery report, certificate, petition, and document, the date of the year, 
the letter and the number by which the cause is distinguiahed in the 
Cause books kept by the Clerks of Records and Writs. 

II. The Clerks of Records and Writs are, in addition to the entriea 
heretofore made by them in their respective cause-books, to enter therein 
respectively, the date of every decree, order, report, and certificate, 
triiJch shall be made in each cause. 
' ni. The entry of every such decree and order is also to contain a. 
reference to the date and folio of the registrar's book in which such 
decree or order shall have been entered. 



IV. ThflM ordfln an to tub dftofc m and from the lit di^ of 
Hilarf Ttrm, 1856, bat they eie not to i^^ply to any < 
befion the let day of Hichaehnaa Tenn, 18&S. 

(Signed.) 



Order of 22nd April, 1850. 

The lUght Honoorable Ghadea Chriatopher Locd Cottanham, Land 
'Bjgh GhaDceUor, &o. 

L Any person seeking equitable refief may, without apedal leava «f 
the conrt, and instead of prooeeding by bill of oomplaint in the naoal 
fonn, file a cUum m the Record and Writ Clerk's Office in any of tha 
foUowiog eases, that ia to a^, in aiqr oasairhers the plaintiff ia (V 
daixns tobe^ 

I. ▲ creditor opon the estate of any deoeaaed person aaskifig pay- 
ment of bis debt ont of the deoesMd's penMoal assets. 

8. A legatee, nnder the will of any dsoeiMed person, saekii^ psTmcnt 
or dellTeiy of his l^aoy oqt of the deceased's penooal ass et s. 

3. A residnary l^atee or one of the reaidnary legatees of any 
deceased person, seekiqg an aoooooot of the lesidne and payment or 
i4>propriation of his shim therein. 

4. The person or any of the pecsons entitled to the personal estate of 
any person who may hare died inteatate, and seekiag an aoooont 
of each personal estate, and papment of his share thereof. 

5. An ezecntor or adminiatrator of any depeaaed person aeekiog la 
have the personal estafti of snoh deoeaaed person, adminiatefd 
nnder the dixeetioDS of the ooort. 

6. A l^al or equitable moirtgtLg^ or pesson entitled to a lien «i 
aecnrity for a debt, seeking fixredoanre or sale, or otherwise to 
flnforee his seconty* 

7. A person entitled to redeem any legal «r equitable mortgage, er 
my lien seeking to redeem the same. 

8. A person entit&d to the specific performance of an agreement for 
the sale or porchase of any property, seeking aoeh speeifie per^ 
Amnanoe. 

9. A person entitled to an aoeonnt of the dealings and transactions 
of a partDer8hi|) diseolTod or espired, seekmg snoh aoooont. 

10. A person entitled to an equitable estate er interest, and seekh^g 
io use the name of his trustee In pmneeuting an action for his owb 
sole benefiL 

II. A person ei^atled to have a. new tmstee a^^inted in a ease 
where there is no power in the instrument, creating the trusts 
to appoint new trustees or where the power csnnot he ezeroisedy 
and seeking to appoint a new trustee. 

n. Snch claim in the serend caaes enumerated in Order L is to be 
in the form and to the effect set forth in Schedule A. hereunder written 
as applicable to the particular case, and the filing of such claim is, in, 
dQ cases not otherwise provided for^ to haye the ibroe and effect of filing 
tfbilL 
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IIL Every sneh daim is to be marked at or fiear the top or iipper 
part thereof, in the same manner as a bill is now marked with the 
name of Lord Chancellor and one of the Vice-Chancellors, or with the 
name of the Master of the Rolls. 

IV. Upon filing sneh claims, the plaintiff thereby claiming may sae 
out a writ of summons against the defendant to the claim, requiring him 
to oaose an appearance to be entered to such writ, and also requiring 
him on a day or time, to be therein named, or on the seal or motion day 
the next following, to show cause, if he can, why such relief as is claimed 
by the plaintiff should not be had, or why such order, as shall be just 
iHth rerarence to the claim, should not be made. 

V. Such writ of summons is to be in the form and to the effect 
in that behalf set forth in No. 1, of the Schedule B. hereunder written, 
with such variations as circumstances may require, and is to be sealed 
with the seal of the office of the Clerks of Becords and Writs. 

VI. In any case other than those enumerated in Order I. or in any 
case to which the forms set forth in Schedule A., are not applicable, the 
eonrt (if it shall so think fit), may, upon the ex parte application of any 
person seeking equitable reliei^ and upon reading the claim proposed to 
be filed, give leave to file such daim, and sue out a writ of summons 
thereon, under these orders, and if such leave be given, an endorsement 
thereon, by the Registrar, upon the proposed daim shall be a sufficient 
authority for the Record and Writ Clerk to receive and file each chdm. 

VIL In the case provided for by the 5th article of Order L, any 
one person who^ under the 3rd or 4th article of Order I, might have 
daimed relief against the executor or administrator of the deceased 
person whose personal estate is sought to be administered, and the co- 
executor or co-administrator, if any, of the plaintiff may be named in 
the ^t of summons as defendants to the suit, and in the first instaace 
no other person need be therein named. 

VIII. In other cases, the only person who need be named in the writ 
or summons as defendant to the suit in the first instance, is the person 
against whom the relief is directly claimed. 

IX. All claims, and all writs, caveats, proceedings, directions, and 
orders consequent thereon, either before the court or in the Master's 
offices, are to be deemed proceedings, writs, and orders subject to the 
general rules, orders, and practice of the court, so far as the same are 
or may be applicable to each particular case, and consistent with these 
orders, and dl orders of the court made in such proceedings, are to be 
enforced in the same manner and by the same process as orders of the 
court made in a cause upon bill filed. 

X Writs of summons are, as to the number of defendants to be 
named therein, as to the mode of service thereof, and as to the time and 
mode of entering appearance thereto, to be subject to the same rules as 
writs of subpcena to appear to and answer bills. 

XI. The time for showing cause named in any writ of summoDS 
(except a writ of summons to revive or carry on proceedings), is to be 
fourteen days at the least after service of the writ, but by consent of the 
parties, and with the leave of the court, cause may be shown on any 
earlier day. 
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ZII. At the time for showiag cause named in tlie writ or on the seal 

or motion daj, then next following, or so soon after as the case can be 
heard, the defendant having previonsly appeared, is personallj or hj 
coonael to show canse in oonrt, if he can (and if neoessarj bj affidavit), 
why snoh relief, as is ohdmed by the claim, shoold not be had against 
him. 

XTTT. At the time appointed for showing canse upon the motion of 
the plaintiff, and on hearing the claim, and what maj be alleged on the 
part of the defendant, or npon reading a certificate of the appearance- 
being entered by the defendant, or an affidavit of the writ of summons 
being duly served, the court may, if it shall think fit, make an order 
panting or refusing the relief claimed, or directing any accounts or 
ijaqoiries to be taken or made, or other proceedings to be had, for the 
purpose of ascertaining the plaintiff *s title to the relief daimed, and 
furtiier, the court may direct such (if any) persons or classes of persons 
as it shall thmk necessary or fit, to be summoned or ordered to appear 
as parties to the daim, or on any proceedings before the Master, with 
reference to any accounts or inquiries directed to be taken or made, or 
otherwise. 

XIV. Every order to be so made is to have the effect of, and may be 
forced as a decree or decretal order, made in a suit commenced by bill, 
and duly prosecuted to a hearing, according to the present course of the 
court. 

XV. If, upon the application for any such order, or during any pro- 
ceedings under any such order when made, it shall appear to the court 
that, for the purposes of justice between the parties, it is necessary or 
expedient that a bill should be filed, the court may direct or authorize 
such bill to be filed, subject to sudi terms as to costs or otherwise as 
may be thought proper. 

XVI.^ The orders made for granting relief in the several cases to 
which the forms set forth in Schedule A. are applicable, may, if the 
court think^ fit, be in the form and to the effect set forth in Schedule C. 
as applicable to the particular case, with such variations as circum- 
stances may require. 

XVII. Under every order of reJerenoe to the Master, under these 
orders, the Master is, unless the court otherwise orders, to be at liberty ' 
to cause the parties to be examined on interrogatories, and produce 
deeds, books, papers, and writings, as he shall think fit, and to cause 
i^vertisements for creditors, and if he shall think it necessary, but 
not otherwise, for heirs and next-of-kin, or other unascertained persons, ' 
and the representatives of such as may be dead, to be published in the 
usual forms or otherwise, as the circumstances of the case may require, 
and in such advertisements to appoint a time within which such persons 
are to come in and prove their chdms, and within which time, unless ' 
they so come in, they are to be excluded the benefit of the order, and in 
talong any account of a deceased's personal estate, under any such 
order of reference, tiie Master is to inquire and state to the court what • 
part, if any, of the deceased's personal estate is outstanding or- undis- 
posed of, and is also to compute interest on the deceased's debts, as to - 
such of them as carry interest after the rate they respectively carry, and* 
as to all others after the rate of finir per oent per annum firom the dat^ 
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of Um Older, nd to oottpoto intavrtwiegMiBi flftff tlM deoMU^ 
QBleas aii7 othv time of paymenl ot nte of miaiwt is direeted bj fhe 
will, but in tli«t can^ aeooffdnig to the will, and under etwy ordar 
wlierabj anj p r o^w rty is ordorod to bo sold with the approbiAioa of the 
Master, tbe same is to be sold to the boit panfaaser that obb be got for 
the same, to be allowed by tbe Master, wherdn all proper parties anfr to 
j«n as the Master shall direet 

XVIII* If, upon the proceedings before the Master, under ao^ snch 
order, it shall appear to tbe Mastv that sonie persons, not already 
parties, oagbt to attcndor to be enabled to attend the proeeedinupBbefoie 
him, he is to be at libertj to certiiy the ssne^ and upon the prodoetieii of 
such oertifieate to the Beeordand WritClflrici the plaintiff maj sne oat 
a ym% of sommens reqniring the person naned in sooh oertifieate t» 
sq^psar to the writ, and snch pvsoiis are thereopon to be named and 
trei^ted as defendants to the suit. 

XIX. Soch writ of summons, mder an order or Master's oertifieate 
is to be in the form and to the eflbet in that behalf set forth in Ho. 2 
of Schedule B, with soch yariatioDs as- oiieorastaneeS' may require^ 

XX. The persons so summoned having appealed, are to be at liberty 
to attend, and to be entitled to the notioe of prBCeedings before the 
Master, under the order of reference^ smbjeot to snch directions aq the 
Master may make in respect thereof. 

XXI. Where any proceedings, originally commenced by cUdm and 
writ of summons, shall by ^e death of parties or otherwise, hare 
bseome Abated or defootive for want of parties, and no new ti&bi is 
senght, a chum to rerive or oaoy oh the snit, may be filed, and sodi 
claim is to be in the form set forth in Ifo. 12 of Sohednle A. 

XXII. The party claiming simply to revive or eany on preceediags, 
may sne ont a writ of summons requiring the defendant thereto to appear 
to ^e writ, and to diow cause, if he can, why the proceedings ahonld 
not be revived or carried on. 

XXIIL Such writ of summons is to be in the form and to the eflfeet 
in that behalf set forth in No. a of Schedol* B., with such variations 
as circumstances may require. 

XXIV. If any defendant to any such writ is dssirsos of showing 
oaosa why the proceedings should not bo revived or carried on, he is to 
appear and to file a caveat against sueh revivor, or carrying on in the 
Bacord and Writ Clerks' Office in the form set forth in No. 4 of 
Sehednle B, and to give notice thereof in writing to the opposite party. 
If no such cavsat be filed withm eight days from the tune limited for 
his appeamnee to the writ, then at the ezpnation of such eight dsy% 
the proeeedings are to be revived, and may b» canied on without any 
Older for the pm^xMo, and a certificate of the Beoord and Writ CSeik, 
that no caveat has been filed within the time limited, istobe a soffldeBt 
authority for the Master to proceed. But if any such caveat be filed, 
the proceedings ore not to be revived or carried on without an order to 
be obtained on motion, of which due notice is to be given. 

XXV. Where any further or soKdemental relief is sought, and such 
supplemental relief is such as is provided for in any of the ossas 
enumerated under Order I., a supplemental daim may be filed, In bb^ 
of the forma set forth in l^hednle A* as Is sizeable to the < 
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XXyi« If rach sapplemental relief is not saoh ib ia prorided for by 
Order XXV., a supplemental chum may be filed, etating aborUy the 
nature pf tlM plaintiff's case, and the sopplemental rdief claimed, 
but the leave of the cout is to be obtained, preTioosly to the filing 
thereof, npon an ex parte application for the porpoae in the manner 
specified in Order VL 

XXVIL A writ of summons may be sued out, and other proceedings 
may be taken upon a supplemental daim, in like manner as upon an 
original claim. 

XXVIII. Quardians ad Utem to defend may be appomted for infants 
or persons of weak or unsound mind, against whom any writ of sum- 
mons may have issued under these orders, in like manner as guardians 
ad Stem to answer and defend are now appointed in suits on bill filed. 

XXIX. Any order or proceeding made, or purporting to be made, in 
pursuance of these orders may be discharged, varied, or set aside 
on motion, and any order for accelerating proceedings may be made by 
consent.' 

XXX. Any order of the Master of the Rolls or of any of the Vice- 
ChanoellorB may be discharged or yaried by the Lord Chancellor on 
motion. 

XXXI. If any of the cases enumerated in Order I. inTolve or are 
attended by such special circumstances, affecting either the estate or the 
personal conduct of the defendant, as to require special relief, the 
plaintiff is at liberty to seek his relief by will, as if these orders had not 
been made. 

XXX U. If, at any time after these orders come into operation, any 
suit for any of the purposes to which the forms set forth in Schedule A. 
are applicable shall be commenced by bill and prosecuted to a hearing, 
and in the usual course, and upon the hearing it shall appear to the 
court that an order to the effect of the decree then made, or an order 
equally beneficial to the plaintiff might haye been obtained upon a 
proceeding by summons, in the manner authorized by these orders, the 
court may order that the increased costs which haye been occasioned by 
the proceeding, by bill^ beyond the amount of costs which would have 
been sustained in the proceeding by summons, shall be borne and paid 
by the plaintiff. 

XXXIII. The Becord and Writ Clerks are directed to take the 
following fees; — 

£ 8. d, 
Im For filing a claim 5 

2. For sealing every writ of summons 5 

3. For filing a caveat 2 e 

$*or appearances, office copies, certificates, &c., the 

same fees as directed by the schedules of fees 
now in force. 
The registrars are directed to take the foUowiog fees : — 

1. For every order on the hearing of a claim, and 

on further direction , 2 

2. For every office copy thereof. 10 

3. For every order on arguing exceptions 10 

[CH.] 2 G 
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£ 8, d. 

4. For every office eopy thereof 5 

5. For ererj order for transfer oat of eonrt or sale 

of any sum of government stock, &&, exceed- 
ing IQOl. stock or annoities, and for eveiy 
order for payment oat of conrt of any 
annuity or aonuities, or of "any interest or 
dividends upon stock or annoities, exceeding 
in the whole 5/. per annum 1 10 

6. For every office copy thereof. 10 

For every other order and office copy, the same 

fees as now received by the registrars and 
their clerks, under the schedules of fees now 
in force. 
Solicitors are entitled to charge and be allowed the 
following fees: — 

For instructions to sue or defend 6 8 

For instructions for every claim 13 4 

For preparing and filing a claim 2 2 

For preparing a writ of summons 13 4 

For each writ after the first 6 8 

For engrossing clums and writs, per folio 6 

For parchment, as paid 

For each «opy of writ to serve, per folio 4 

For the brief to counsel to move for leave to file 
claim (exclusive of a copy of the claim for 

counsel and the court) A. 10 

For the brief and instructions to counsel on the 

hearing (exclusive of any necessary copies) 10 
For taking instructions to appear, and for entering 

appearance: — 
For one or more defendants, if not exceeding three 13 4 
If exceeding three, and not more than six, an ad- 
ditional sum of 6 8 

If exceeding six, for every number not exceeding 

three, an additional sum of. • 6 8 

For settling minutes, passing and entering order 
on hearing, the same charges as on a decretal 
order. 

For entering a caveat 6 8 

For procuring certificate of no caveat 6 8 

For term fee, as in suit 

And also all such fees as by the present practice of the court they 
are entitled to, save such as are varied or rendered unnecessary bj 
these present orders. 

XXXIV. These orders shall come into operation on the 22nd day of 
May, 1850. 

XXXV. In these orders and schedules the following words have the 
several meanings her(»by assigned to them, over and above their sereral 
ordinary meanings, unless there be something in the subject or context 
repugnant to such construction, viz. :— ' 
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1. Words importing the tingnUr number indnde^e plonl nunber, 
and words importing Uie plural number ioclade the sLognlar number. 

2. Words importing the msscoline gender include females. 

8. The word *' affidavit** indodes "affirmation," and ''declaration 
on honour.'* 

4. The word person or party includes a body politic or corporate. 

5. The word legacy includes an annuity and a specific as well as a 
pecuniary legacy. 

6. The word legatee includes a person interested in a legacy. 

7. The expression residuary legatee includes a person interested in 
the residue. 

SOHBDULE (A.) 

Form of Claim. 

1. By a creditor upon the estate of a deceased person, seeking pay- 
ment of his debt out of the deceased's personal assets. 
Id Chanoery^— 
[Lord Chancellor], 
[Vioe-Chancellor of England, or Vioe-Chancellor, naming him], 

or 
[Master of the Bolls.] 

Between A. B. plaintiff, 
£. F. defendant 

The claim of A. B. of , the aboye-named plaintiff. The said 

A. B. states that C. D., late of , deceased, was, at the time of 

his death, and that his estate still is justly indebted to him the said 
A. B. in the sum of £ , for goods sold and delivered by the said 
A. B. to the said C. D. (or oMenotM, as the eaae meuf he, or, if the 
dAt is aecured by any written inetrwnent, state the date and nature 
thereof % and that the said C. D. died in or about the month of , 

and that the above-named defendant E. F. is the executor (or adminis- 
trator) of the said G. D., and that the said debt hath not been paid, 
and, tiierefore, the said A. B. claims to be paid the said debt of £ , 
with his costs of this suit, and in default thereof he daims to have the 
personal estate of the said C. D. administered in this court, on behalf 
of himself and all others, the unsatisfied creditors of the said C. D., 
and for that purpose that all proper directions may be given and 
accounts taken* 

Note. — This form may be varied according to the drcumstances of 
the case, where the claimant is not the original creditor, but has 
become interested in or entitled to the debt, in which case the 
character in which he claims is to be stated. 



2. By a legatee under the will of any deceased person seeking pay- 
ment or ddiveiy of his legacy out of the testator's personal assets. 
2 o 2 
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In Chanoflry — 
[Lord Chancellor], 
[Vice-Ghancellor of England, or Vioe-Cbaneellor, naming him j, 

or 
[Master of the Bolla.] 

Between A. B. plaintiff 
C. D. defendant. 
The claim of A. B. of , the above-named plaintiff The aaid 

A. B. states that he is a legatee to the amount of £ , nnder the 
will dated the day of , of , late of , deceased, 

who died on the day of , and that the abore-named G. D. 

is the exQcntor of the said , and that the said legacy of £ 

per cent, per annum, from the day of , (the day mentioned 

in the will for the payment of the legacy, or the expiration of twelve 
calendar months after the said testator*s death), is now due and owing 
to him the said A. B. (or still unpaid or unsatisfied), or unappropriated 
or unsecured, and the said A. B. therefore claims to be paid (or satis- 
fied) the said legacy and interest (or to have the said legacy and interest 
appropriated and secured), and, in defsult thereof, he claims to have the 
personal estate of the said administered in this court, on behalf 

of himself and all other the legatees of the said , and for that 

purpose that all proper directions may be given and accounts taken. 

NoTB. — This form may be varied according to the circuEtistances of 
the case, where the legacy is an annuity or specific, or where the 
plaintiff is not the legatee, but has become entitled to or interested 
in the legacy, in wliich case the diaracter in which the plaintiff 
chiims ^s to be stated. 



3. By a residuaiy legatee, or any of several residuary legatees, of any 
deceased person, seeking an account of the residue, and payment or 
appropriation of his share therein. 

In Chancery — 

ELord Chancellor], 
Vice-Chancellor of England, or Vlce-Chaneellor, naming him], 

or 
[Master of the Bolls.] 

Between A. B. plaintiff, 
C. D. defendant 

The claim of A. B. of , the above-named plaintiff. The said 

A. B. states that he is the residuary legatee (or one of the residuszy 
legatees) under the will dated the day of , late of - , 

who died on the day of , and that the above-named 

defendant C. D. is the executor of the said , and that the said 

C. D. has not paid to the said A. B. the (or his share of the) residuary 
personal estate of the said testator, the said A. B. therefore claims to 
have the personal estate of the said administered in this oonrt, 
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and to hs?9 his costs of this suit, tnd for that pnrposs that all proper 
dixectioiis may be given and aeeonnta taken. 

NoTB. Hub form may be varied according to the drcomstanoes of 
the case, where the pluntiff is not the residnaiy legatee, but has 
become entitled to or interested in the residne, in which case the 
character in which he claims is to be stated. 



4. B7 the penon or any of the petsons entitled to the personal estate 
of any person who may have died intestate, and seeking an acoennt of 
sach personal estate, and payment of his share thereof 
In Chancery — 
[Lord Chancellor], 
[Vice-Chanceilor of England, or Vio»-ChanoeUor, naming bim], 

or 
[Master of the Bolls.] 

Between A. B. plaintiff, 
C. D. defendant. 
The daim of A. B. of , the above-named plaintiff. The said 

A. B. states that he is next-of-kin (or one of the next-of-kin), accord- 
ing to the statntee for the distribation of the personal estate of intestates 
of , late of , who died on the day of , intestate, 

and that ihe said A. B. is entitled to (or to a share oQ the perBonai 
estate of the said deceased, and that the said defendant C. D. is 

the administrator of the personal estate of the said , and that ^ 

said C. D. has not accounted for or paid to the said A. B. the (or the 
said A. B.'s share of the) personal estate of the said intestate. The 
said A. B., therefore claims to have the personal estate of the said 
administered in this court, and to have his costs of this suit, and for 
that purpose that all proper directions may be given and accounts 



5. By the executor or administrator of a deceased person claiming 
to have the personal estate of the testator administered under the 
direction of the oonrt. 
In Chancery — 
[Lord Chancellor], 
[Vice-Chancellor of England, or yice-Chanoellor, naming him], 

or 
[Master of the Bolls.} 

Between A. B. plaintiff, 
C. D. defendant. 
The daim of A. B. of . The said A. B. states that he is the 

executor (or administrator) of £. F., late of , but now deceased, 

who departed this life on or about , and that he hath possessed 

the personal estate of the said E. F. to some amount, and that he is 
2 a 3 
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willing and desirons to aoccnmt for the same, and that the whole ef 
the personal estate of the said E. F. shoold be dnlj admbiatered in 
this conrt for the benefit of all persons interested therein or entitled 
thereto, and that C. D. is interested in the said personal estate, as one 
of the next-of-kin (or residnary legatee) of the said E. F., and the said 
A. B. claims to have the personal estate of the said E. F. applied m a 
dne course of administration under the direction of this ooort, and in 
the presence of the said C. D., and such other persons interested in the 
said estate, as this conrt may be pleased to direct, or that the said CD. 
xnaj show good cause to the contrary; and the costs of tlua suit may 
he provided for, and for these purposes that all proper directions may 
be given and accounts taken. 

This form may be yaried according to circumstances, when the plain- 
tiff 's co-executor or co-administrator is a defendant 



6. By a legal or equitable mortgagee or person entitled to a lien as 
security for a debt, peeking foreclosure or sale or otherwise to enforce 
his security. 
In Chancery— 
[Lord Chancellor], 
[Vice-Chancellor of England, or Vice -Chancellor, naming him], 

or 
[Master of the BoUs.] 

Between A. B. plaintifl^ 
C. D. defendant. 
The claim of A. B. of , the above-named plaintiff. The sud 

A. B. states that under or hy virtue of an indenture (or other docu- 
ment) dated the day of , and made between (parties), 
and a transfer thereof made by indenture, dated the day of , 
and made between (parties), the said A. B. is a mortgagee (or an 
equitable mortgagee) of (or is entitled to a lien upon) certain freehold 
property (or copyhold or leasehold or other property, as the case may 
be), therein comprised, for securing the sum of^ £ , and interest, 
and that the time for payment thereof has elapsed, and that the above- 
named C. D. is entitled to the equity of redemption of the said mort- 
gaged premises (or the premises subject to such lien), and the S2ud A. B 
therefore claims to be paid the said sum of £ , and interest, and 
the costs of this suit, and, in defanlt thereof, he claims to foreclose the 
equity of redemption of the said mortgaged premises (or to have the said 
mortgaged premises sold, or to have the premises subject to such lien 
sold, as the case may be), and the prodace thereof applied in or towards 
payment of his said debt and costs, and for that purpose to have all 
proper directions given and accounts taken. 
The names only of the parties are to be set out, not the substance or 

effect of the document. 
If there is no written security to be referred to, the property is to be 
described generally. 
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7. Bj a person eotitled to the redomptioii of iOf l^gal or a^taUe 
mortgage, or any lien seekiog to redeeoi the Mine. 
In Chancery — 

ELord Chancellor], 
Vioe-Chancellor of England, or Vice- Chancellor, naming him], 

or 
[Master of the RoHs.] 

Between A. B. plaintiff, 
C. D. defendant. 
The claim of A. B. of , the above-named plainti£ The said 

A. B. states that xuder or by yirtne of an indenture (or other docu- 
ment) dated the day of , and made between (parties), (and 
the insnrances hereinafter mentioned, that is to say,, an indentore dated 
the day of , the will of dated the day 
of ), the sud A. B. is entitled to the equity of redemption *of 
oertain freehold property (or copyhold or leasehold or other propeity, aa 
the case may be), therein comprised, which was originally mortgaged 
(or pledged) for securing the sum of £ , and interest, and that the 
aboTe-named defendant C. D. is now by Tirtue of the said indenture 
dated the day of , (and of subse<}uent assurances), tiie 
mortgagee of the said property (or holder of the said lien), and entitled 
to t&e principal money and interest remaining due upon the said mortgage 
{or Hen), and he believes that the amount of principal money and interest 
now due upon the said mortgage (or lien), is the sum of £ , or 
thereabouts, and that the said A. B. hath made, or caused to be made, 
an application to the said 0. D., to receive the said sum of £ , 
and any costs justly payable to him, and to re-convey to the said 
A. B. the said mortgaged property (or property subject to the said 
lien) upon payment thereof, and of any costs due to him in respect of the 
said security, but that the said C. D. has not so done, and therefore 
the said A. B. claims to be entitled to redeem the said mortgaged pro- 
perty (or property subject to the said lien), and to have the same re- 
oonveyed (or delivered up) to him upon payment of the principal money 
and interest and costs due and owing upon the said mortgage (or lien), 
and for that purpose, to have all proper directions given and accounts 
taken. 



8. By a person entitled to the specific performanoe of an agreement 
for the sale or purchase of any property seeking such specific per- 
formance. 

In Chancery — 
fXord Chancellor], 
[Viee-Chancellor of England, or Vioe-Chancellor, naming him], 

or 
[Master of the Rolls.] 

Between A. B. plaintiff, 
C. D. defendant. 
The daim of A. B. of , the above-named plamtiff. The said 
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A. 6. states that by an agreement dated the day of , and 

signed by the above-nanfed defendant 0. D., he the said C. D. con- 
tracted to bay of him (or sell to him) certain freehold property (or 
copyhold, leasehold, or other property, as the case may be), therein 
described or referred to, for the sum of £ , and that he has made 
or caused to be made, an application to the said C. D. specifically to 
perform the said agreement on his part, bnt that he has not done so, 
and the said A. B. therefore claims to be entitled to a specific per- 
formance of the said agreement, and to have his costs of this snit, and 
for that purpose to have all proper directions given: and he hereby 
offers specifically to perform the s^e on his part. 



« 9. By a person entitled to an acooant of the dealings and transac- 
tl0D8 of a partnership disscdved or expired, seeking snch account 
In Chancery — 
[Lord Chancellor], 
[Vice-Chanoellor of England, or Yioe-Chanoeillor, namiog him], 

or 
[Haster of the Bolls.] 

Between A. B. pliuntiC 
C. D. defendant. 
The claim of A. B. of , the above-named plaintiff. The said 

A. B. states that from the day of , down to the day 

of , he and the above-named C. D. carried on the bxudness 

of , in co-partnership under certfun articles of co-paitoership 

dated the day of f and made between (parties), (or without 

articles, as the case may be), and he saith that the said partnersbip was 
dissolved (oc expired, as the case may be), on the day of , aiid 
he claims an account of the partnership dealings and transactions 
between him and the said C. D., and to have the affairs and business 
of the said partnership wound up, and settled under the direction of 
this court, and for that purpose, that all proper directions may be^ven 
and accounts taken. 



10. By a person entitled to an equitable estate or interest, and 
claiming to u^ the name of his trustee in prosecuting an action for his 
own sole benefit. 

In Chancery — 

ELord Chancellor], 
Vice-Chancellor of England, or Vice-Chancellor, naming him], 

or 
[Master of the Bolls.] 

Between A. B. plaintiff, 
C. D. defendant. 

The daim of A. B. of , the above-named plaintiff. The said 

A. B. states that under an indenture dated the day of , and 
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made between (paitiee), lie is entitled to nn eqoittble estate or intereft 
in certain property therein deecribed or referred to, and that the abore- 
named defendant is a trustee for him of such property, and that being 
desirous to prosecute an action at law against , in respect of such 

property, he has made or caused to be made an application to the said 
defendant to allow him to bring such action in his name, and has 
offered to indemnify him against the costs of such action, but that the 
said defendant has refused or neglected to allow his name to be used for 
that piupose, and the said A. B. therefore claims to be allowed to 
prosecute the said action in the name of the said defendant, and hereby 
offers to indemnify hun against the costs of such action. 



11. By a person entitled to have a new. trustee appointed in a, cAe 
when there is no power in the inbtrument creating the trust to appofait 
new trustees, or when the power cannot be exercised, and seeking to 
appcunt a new trustee. 
In Chancery — 
fLord Chancellor], 
[Vice-Chancellor of England, or Yice-Chanoellor naming him], 

or 
[Master of the Bolls.] 

Between A. B. plaintiff, 
C. D. defendant. 
The daim of A. B. of , the aboye-named plaintiff. The said 

A. B. states that under an indenture dated the day of , and 

made between (parties) (or will of • , or other document, as the 
case may be), he the said A. B. is mterested in certain trust property 
therein mentioned or referred to^ and that the aboye-naxqsd defendant 
C. D. is the present trustee of such property (or is the real or personal 
representatiye of the last suniying trustee of such property, as the case 
may be), and that there is no power in the said indenture (or will, or 
other document) to appoint new trustees (or that the power in the said 
indenture (or other document) to appoint new trustees, cannot be 
executed), and the said A. B.. therefore claims to have new trustees 
appointed of the said trust property, m the place of (or to act in con- 
junction with) the said C. D. 



12. By a party entitled to reviye or to carry on a suit, and seeking 
. to reyive or carry on the suit. 
In Chancery — 

ELord Chancellor], 
Vice-Chancellor of England, or Vice-chancellor, naming 
original -i him], ^ 

daim. or 

^ [Master of the Bolls J 
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Title-of this chum. ^ 



Between A. B. plaintiff, 

and 

C. D. defendant; 

and 

Between 6. H. plaintiff, 

and 

E. L. defendant 



The daim of Q. H. of , the aboTO-named plaintiff. The said 

^G. H. states that the said A. B. filed his claim in this snit on or 
abont 1 that on or abont , the said A. B. died (or became 

bankrupt or insolvent), that the said snit and all proceedings there- 
under haye thereby become abated (or defective), that the said G. H. 
has become and is the executor (or administrator, or the assignee of the 
eitate and effects) of the said A. B. and he claims to be entitled to 
revire the said suit and proceedings (or be entitled to carry on the said 
suit and proceedings), and to have all such relief as the said A. B. 
w0nld have been entitled to, if he had lived (or had not become bankrupt 
or insolvent), or that the said C. D. ought to show good cause to the 
contrary. 

Note. — This form may be applied to any case to which Order JUU. 
applies, and may be varied according to the circumstances of each 



SOHBDrLE (B.) No. 1. 
Form qf Writ of^Bummonton Ckam. 

V1ct«ria by the grace of Q«d of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of the Faith to C. D., greeting — 
Wh«reas A» B. hath caused to be filed with the Reeord and Writ Clerks 
of Our High Court of Chancery, a daim as follows t^daim to he set 
ybrth verbaiun), therefore We command you (and every of you where 
there is more than one defendant), that within eight days after the 
•ervice of this writ on you, exclusive of the day of such servioe, laying 
all excuses and other matten aside, you do cause an appearance to thin 
writ to be entered for you in Our High Court of Chancery, and further 
that on the fourteenth day after the service of this writ, or on the seal 
or motion day then next following, you do personally or by your coonfel 
appear in the Court of Our Lord Chancellor, before the Vice-Chancellor 
of England (or the Vice-Chanoellor naming him), (or in the Court of 
Our Master of the Rolls), at ten of the clock in the forenoon, and then 
and there show cause, if yon can, why thfe said A. B. shonld not hare 
such relief agiunst you, as is claimed by the said claim, or why such 
order, as shall be just with reference to the daim, should not be made, 
and hereof fail not at your peril. 

Witness Ourself, at Westminster, the day of , in 

the year of Our reign. 

(^The/oUowing memorandum to be placed a# thefooOi 

Appearance to be entered at the Record and Writ Clerk's Office, in 
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Chancery Lane, London, and if yoa neglect to enter joor appearance^ 
and uther personally or by yoor coonael to appear in the High Court 
of Chancery, at the place and on the day and hoar aboTe-mentioned, 
yon -will be subjeot to snch order as the coort may think fit to make 
against yon in yonr absence, for paymwt or satisfaction of the said 
claim, or as the nature and circomstanoes of the case may require. 



SCHSDOLB (B.) No. 2. 

Victoriai &c., to , greeting. ^ 

Whereas A. B. hath caused to be filed a claim against D., claiming, 
&C., (set forth only the oiaim toithotU the miroductofy etatemeoL) And 
whereas by an order made in the said cause, dated the day 

of , it was ordered 

And whereas Mr. , the Master to whom the said order iMhds 

referred, hath, by his certificate dated the Ay of , 

certified to us that yon ought to be a party to the said cause, and to^ 
served with a writ of summons therein, therefore, We command you 
that within eight days after the service of this writ on you, exdusive of 
the day of sudh service, you do cause an appearance to be entered for 
you in Oar High Court of Chancery, and that you do attend the pro- 
ceedings in the said cause as a party defendant thereto, and do and 
observe such things as are by our said court ordered and directed in the 
said cause, and herein fail not. Witness, &c. 

{TheJblUnmng menwrandvm to he placed at the foot) i 

Appearance to be entered at the Record and Writ Clerk's Office, 
Chancery Lane, London, and if you neglect to appear, the proceedings 
will be carried on without further notice to you. 



Schedule (B.) No. 3. 

Victoria, &c , to , greeting. 

Whereas A. B. hath caused to be filed a daim Igainst C. D., 

claiming, &c., (jset forth the claim verbatim,') 

And whereas the said A. B. hath departed hj^ life (or become bank- 
rupt), (or as the case may be), whereby the said suit hath become 
abated (or defective), and G. H. is now the legal personal representa- 
tive (or assignee, of the said A. B., and as such claims to be entitled to 
revive (or carry on) the said suit, therefore. We command you the said 
C. D., that, within eight days after the service of this writ on you, 
exclusive of the day of such service, you do cause an appearance to be 
entered for you in Our High Court of Chancery, and further that, within 
sixteen days after such service, you do show good caUse, if you can, 
why the suit and all proceedings thereunder should not be revived 
against yon, and be in the same plight and condition as the same were 
in at the time of the said abatement thereof (or why the suit and pro- 
ceedings should not be carried on against you as claimed.) Witness, &c. 

{The foUoioing memorandum to be placed at the foot): 

Appearance to be entered at the Record and Writ Clerk^s Office, in 
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Chsocery Lane, London; and, if yon desire to show cause, yoo an to 
enter a caveat at the same office, within the time limited, otherwise tlie 
suit will stand reviyed, or maj be carried on withoot forther order. 



SOHHDULB (B.) No. 4. 
Form qfa Caveat againit Rwkfor. 

Between A. B., plaintiff, 
C. D., defendant 
And between 6. H., plaintiff. 
E. L., defendant. 
The sud K. L. objects to the snit in the plaintiff's claim mentiooed 
being revived (or carried on) against him, in the manner claimed by 
the plaintiff. 

• SCHEDULB (C.) 

1. Form of Order fir pagmeiU qfa debt or legacy. 
In Chancery — 
fLord Chancellor], 
[Vice-Chancellor of England, or Vice-Chancellor naming him], 

or 
[Master of the Bolls.] 

Date 

Between A. B., plaintlfl^ 
G. D., defiendant, 
Upon motion this day, made nnto this conrt by Mr. , of 
oonnsel for the plaintiff, and, npon hearing, by Mr. , of coansel 
for the defendant (or npon reading a certificate of an appearance haviog 
been enteiffed by the defendant), (or upon hearing an affidavit of service 
upon the defendant of a writ of sommons issued in this cause), aod 
upon reading the claim filed in this cause on the day of , 

(and an affidavit of , filed in this cause), (or the defendant by 

his counsel admitting assets .of the testator or intestate in the said 
claim named), this court doth order tbat the defendant do, within a 
month after service npoif him of this order, pay to the plaintiff the snm 
of £ , together with interest thereon, at the rate of £ , per 

cent, per annum, from the day of , to the time of such payment, 

together with the costs of this suit, to he taxed by the Taxing Master 
in rotation. 

2. Form of Order on Executor or Administrator to accouni on clam 
by a Creditor or Testator, or Intestate. 
In Chancery — 

ELord Chancellor], 
Vice-Chancellor of England, or Vice-Chancellor, nammg him], 

or 
[Master of tho Bolls.] 

Date 
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Between A. B., plftintiil^ 
C. D., defeodADt 
Upon motion, Sao. (turn Form No. 1), this court doth declare thai 
all persons who are creditors of the said testator or intestate, are 
entitled to the benefit of this order, and it is ordered that it be referred 
to Uie Master of this eonrt in rotation, to take an aoooant of what is doe 
to the plaintiff and all other the creditors of deceased the testator 

(or intestate), in the plaintiff's claim named, and of his fnoeral 
expenses: and it is ordered that the Master do take an account of the 
personal estate of the said testator (or intestate) come to the hands of the 
said defendant, his executor (or administrator), or to the hands of anj 
other person or persons by his order or for his use: and it is ordered 
that the said testator's or (intestate's) personal esUte be applied in 
payment of his debts and funeral expenses in a due coarse of administr»- 
tioo, and this court doth reserTO the oonsideration of all further direc- 
tiona, and of the costs of this suit until after the said master shall 
have made his report. 

3. Form of Order to Aceotmt on Claim fty a Legatee, 

In Chancery — 

pjord Chancellor], 

([Vice-Chancellor of EngUind, or Vico-Chancellor, naming him], 

or 
[Master of the Bolls.] 

Date. 
Between A. B., a legatee df deceased, plaintiff, 
0. D ... defendant. 

Upon motion, &o. (as in Form No. 1), this court doth declare that 
•11 persons who are legatees of the said testator, are entitled to the 
benefit of this order: and it is ordered that it be referred to the Master 
of this court in rotation, to take an account of the personal estate, not 
specifically bequeathed, of deceased, the testator in the plaintiff's 

claim named, come to the hands of the defendant, or to the hands of 
any other person or persons by his order or for his use: and it is ordered 
that the said Master do take an account of the said testator's debts, 
fimeral expenses, and of the legsdes given by his will: and it is ordered 
that the said testator's said personal estate be applied in payment of 
his funeral expenses and debts, in due coon^e of administration, and 
then in payment of his legacies. And this court doth resenre the con* 
sideration of all further directions and of the costs of this suit, until 
after the said Master shall have made report. 



[OH.] 



2 H 
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4. Fcfvi of Order to AecomU on Chiimby a Eesidmary LegaUe^ or one 

qf several Renduary Legatees, 

In ChADoeiy — 

ELord ChuuMllor], 
Vioe-Chanodlor of England, or Yice-Chtncellor, naming bim], 

or 
[Master of the Bolls.] 

Date. 
Between A. B., a residnarj legatee of deceased, plaintiff, 
G. D. defendant. 

Upon motion, &c. (ae in Form No, 1), this oonrt doth declare that 
all the residnary legatees named or described in the will of , 

deceased, the testator named in the plaintiff's claim, are entitled to the 
benefit of this order, and to attend the proceedings under the same 
before the Master, to inquire and state to the orart who were the 
residuary legatees of the testator living at the time of his death, and 
whether any of them are since dead, and, if dead, who is or are their 
legal personal representative or representatives, and if the Master 
shall find that all snch residuary legatees, or their legal personal re- 
presentatives, have been duly Mrved with writs of summons, he is to 
proceed to take an account, &c. (of m No, Z^ to the end,') 

5. Form of Order to Account on Claim by the Nex^frkm or one of 

the Next-qf-hin qf an Intestate, 

In Chancery — • 

[Lord Chancellor], 
[Vice-Chancellor of England, or Vice-Chancellor, naming bun], 

or 
[Master of the Bolls.] 

Date. 

Between A. B., plaintiff, 
C. D., defendant. 

Upon motion, &c. (as in Form No, I), this court doth dedare that 
all the next-of-kin, according to the Statutes of Distribution of , 

the intestate named in the plaintiff's claim, are entitled to the benefit of 
this order, and to attend the proceedings before the Master under the 
same, and it is referred to the Master of this court in rotation, to inquire 
and state to the court, who were the next-of-kin according to the 
Statutes of Distribution of the said , living at the time of his 

decease, and whether any of them are since dead, and, if dead, who is 
or are their legal personal representative or representatives, and if the 
said Master shall find that such next-of-kin have been duly served with 
writs of summons to attend the proceedings before him under this order, 
tnen it is ordered that it be referred to the said Master to take an 
aooonnt of the said intestate's personal estate (ubual accounts of pei^ 
sonal estate, debts, and funeral expenses, &c., as in Form No. 3.) 
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6« Form pf Order fir Aeeamiii <^ Persomil Edate tf a Dtoeami 
Psf^on, <m (Aa ChOm <(ftke EaenOar or Admimkrator, 

In GhaiKMrj— 

FLord Cluaioellor], 

pTioe-ChaDoellor of England, or Vioe-ChanoeUor, naming btm], 

or 
[Master of the BoUb.] 

Date. 

Between A. B., plaintiff, 
G. D., defendant 

Upon motion, &c (at in' Form No. 1), thia ooart doth declare that 
all persona interested in the personal estate of the said testator (or 
intestate) are entitled to the bene6t of this order, and it is ordered that 
it be referred to the Master, to take an aooonnt of the testator's (or 
inteatate*^) personal estate possessed bj the plaintiff or bj any other 
person, bj his order or for his nse, and also to take an aooonnt of the 
te8tator*8 (or intestate's) fnneral expenses, debts, and l^ades, and it ia 
ordered that snob personal estate be applied in a dne oonrse of adminia- 
tration, in payment of snch funeral expenses, debts, and legacies, and 
any farther directions which may be necessary are hereby reserred, ftc. 

7. Form of Order of Fcrootowre on CtaSmi 0y a Ugod or eqmUMB 
Mortgagor, 

In Chanoery — 
riiOrd Ohancellor], 
[Vioe-Ghancellor of England, or Vioe-Ghanoellor, naming him], 

or 
[Master of the BoUa.] 

Date 

Between A. B., plaintiff, 
G. D., defendant 

Upon motion, &e. (a» in Form No, 1), this conrt doth order thai it 
be rdfbrred to the Master of this conrt in rotation, to take an aooonnt of 
what is dne to the plaintiff for principal and interest on the mortgage 
(or equitable mortgage), in the plaintiff's dum mentioned: and it is 
ordered that it be referred to the Taxing Master in rotation, to tax the 
plaintiff his costs of this suit; and upon the defendant pajring to the 
plaintiff what shall be reported dne to him for principal and interest as 
afbresaid, together with the said costs, when taxed, within rix months 
alter the said Master shall haye made his report, at such time and 
lace as the said Master shall appoint, it is ordered that the pluntiff 
^do reoouTey the mortgaged premises in the plaintiff's affidaTit of elaim 
mentioned, free and clear of all incumbrances done by him or any 
claiming by, for, or under him, and) do deliyer up all deeds and writings 
in his cnstody or power relating thereto upon qath, to the said defen- 
2 H 2 
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dant, or to whom he shall appoint, but in default of the defendant 
paying nnto the plaintiff such principal, interest, and costs as aforesaid, 
by the time aforesaid, it is ordered that the defendant (do stand abso- 
lutely debarred, and foreclosed of aod from all equity of redemption of, 
in, and to the said mortgaged premises) do convey to the plaintiff the 
premises comprised in the equitable mortgage in the plaintiff's affi- 
davit of claim mentioned, free and clear of aJl right, title, interest, and 
equity of redemption of, in, and to the said premises, and the I' 
is to settle the conveyance if the parties differ about the same. 



8. Form of Order of Sale on Claim hy a legal or eqttUaile MortgagtM 
or Person entitled to a Lien. 



I 
I 
I 

In Chancery — I 

[Lord Chancellor], | 

Viee-Cbancellor of England, or Vice-Chanoellor, naming him], 

or i 

[Master of the Bolls.] 

Date. I 

Between A. B., plaintiff | 

C. D., defendant. 

Upon motion, &c. (of in Form No. 1), this court doth order that it 
be referred to the Master of this court in rotation, to take an account 
of what is due to the plaintiff for principal and interest on the mort- i 

gage (or equitable mortgage or lien), in the plaintiff's claim mentioned: 
and it is ordered that it be referred to the Taxing Master in rotation, to 
tax the plaintiff his costs of this suit: and upon the defendant paying 
to the plaintiff what shall be reported due to him, for principal and 
interest as aforesaid, together with the said costs, within six months 
after the said Master shall have made his report, at such time and place 
as the said Master shall appoint, it is ordered that the plaintiff (do 
reconvey the mortgaged premises in the plaintiff's affidavit of claim 
mentioned, free and clear of all incumbrances done by him, or any 
claiming by, from, or under him, and) do deliver up all deeds and 
writings in his custody or power relating thereto, upon oath to the 
defendant, or to whom he shall appoint, bnt in default of the defendant 
paying to the plaintiff such principal, interest, and costs as aforesaid, 
by the time aforesaid, then it is ordered that the said mortgaged 
premises (or the premises subject to the said equitable mortgage or lien), 
be sold with the approbation of the said Master: and it is ordered that 
the money to arise by such sale be paid into court to the end that the 
same may be duly applied in payment of what shall be found due to 
the plaintiff for principal, interest, and costs as aforesaid, and this court 
doth reserve the consideration of all further directions until after the 
said Master shall have made his report. 



\ 
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9. Fnfrm of an Order for Redemption om Ckdm^Pereon mUUled to 

rtueeitt^ 
Id Ghanoery — 
[Lord Chancellor], 
[yice-Chancellor of England, or Vioe-GhaneeUor, naauDg him], 

[Master of thoBoUfl.] 

Date. 

Between A. B., plaintiff 
C. D., defendant. 

Upon motion, Ac (at m Form No. 1), this ooart doth order that it 
be referred to tlie Master in rotation, to take an account of what is dne 
to the defendant, for principal and interest on his mortgage (or equitable 
mortgage or lien), in the plaintiff's daim mentioned : and it is ordered 
that it be referred to the Taxing Master in rotation, to tax the defen- 
dant hia costs of this suit: and upon the plaintiff paying to the 
defendant what shall be reported dne to him fer principal and interest, 
together with snch costs, when taxed, within six months after the said 
Master shall hare made his report, at such time and place as the said 
Master shall appoint, this court doth order that the defendant do recoo- 
Tej the mortgaged premises (or deliver up possession of the property 
subject to the equitable mortgage or lien), in the plaintiff's daim men- 
tioned, free and dear from all incumbrances done by him, or any 
daiming by, from, or under him, and to ddiver up all deeds and 
writings in his custody or power relating thereto, upon oath to the 
plaintiff, or to whom he shall appoint, but, in default thereof, the 
plaintiff's said daim is to stand dismissed out of this court, with costs, 
to be taxed by the said Taxing Master, and to be paid by the plaintiff 
to the defendant 

10. Form of Order of Rrference qfTitb on Clam qfPeraon eeekmg 

^peciyk performanoe. 
In Chancery — 
[Lord Chancellor], 
[Vice-Chancellor ii England, or Vice-Chancellor, naming him], 

or 
[Master of the Bolls.] 

Date. 

Between A. B., plaintiff, 
C. D., defendant 
Upon motion, &c. (ae m Form No, 1), this court doth order that it 
be referred to the Master of this court in rotation, to inquire whether a 
good title can be made to the property comprised in the agreement in 
Sie said plaintiff's claim mentioned, and in case the said Master shall 
be of opinion that a good title can be made, it is ordered that he do 
state at what time it was first shown that such good title could be 
made, and this court doth reserve the consideration of all further direc- 
tions, and of the costs of this suit, until after the said Master shall haye 
made hie report 
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11. Form of Order for an AooowU qf Parinenh^ DeaUngt and 

Tramaciumi on Claim qfPonon ontUled to the Account, 

In Chaneerf — 

[Lord Gbanoellor], 
Vioe-Clianoelior of England, or Vioe-Chanoellor, naming him], 

or 
[Master of the Bona.] 

Date. 

Between A. B., plaintiff 
C. D., defendant. 

Upon motion, &o. (m in Form No. I),tbi8 court doth order that it 
be referred to the Maater of thia coart in rotation, to take an aocoont of 
the partnership dealings and transactions between the plaintiff and the 
defendant, from the day of : and it is ordered that what 

npon taking the said aeconnt ahall befinmd dne from either of the said 
parties to the other of them, be paid by the party from whom the same 
ahall be fonnd dne^ (and this conrt doth resenre the consideration of all 
further directions, and of the costs of this snit, until after the sMd Maater 
ahall haTe made his report.) 

12. Form qfan Order on Claim hy a Penon daAmmg ioneelkB Name 

of his Truttee. 

In Chancery— 

ELord Chancellor], 
Vice-Chancellor of England, or Vioe-Chanoellor, naming him], 

or 
[Master of the Bolls.] 

Date. 

Between A. B., plaintiff, 
C. D., defendant, 

Upon motion, &o. (as in Form No, 1), this conrt doth order that the 
plamtiff be at liberty to nse the name of the defendant in proeecnting 
the action at law, in the plaintiff's claim mentioned, on mdemnifying the 
defendant against the coets of snch action: and it is wdered that it be 
referred to tiie Master of this conrt in rotation, to settie the uidenuuty 
to be given by the plaintiff to the defendant, in case the parties difler 
aboot the same. 
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13. Form of Order on Claim for the AppoinimMt of New Trmteet, 

In GhaDoery — 

[Lord Ghanoellcr], 
Vice-ChaDoellor of EogUnd, or Vioe-Cluuioellor, Duning him], 

or 
[Master of the BoUs.] 

Date. 

Between A. B., plaintil^ 
G. D., defendant. 

Upon motion^ &o. (of in Form No, 1), this oonrt doth order that it 
be referred to the Manter of this ooort in rotation, to appoint proper 
perBoos to be new tmstees under the indenture (or will, or other instru- 
ment), in the plaintiff's claim mentioned^ in the place of (or to act in 
oonjuDOtion with) the defendant: and it is ordered that the defendant do 
convey (assign or transfer) the trust fund or property (refirrmg to U) 
to such new trustees (or so as to Test the same in such new trustees 
jointly with himself) upon the trusts of the said indenture (or will, or 
other document; or such of them as are now subsisting, and capable of 
taking effect, and they are to declare the trusts thereof accordingly, sncJi 
conveyance (or assignment) to be settled by the said Master [in case 
the parties di£for about the same :] (>) (and it is ordered that the defen- 
dant do deliver over to such new trustees all deeds and writings in his 
custody or power, relating to the said trust proper^.) (') 



(>) To be omitted in the case of infants or charities. 

(*) To be omitted where the defendant is continued a trustee. 



NOTE. 

Since these pages were printed, the qnestion of costs in amortgagee*s 
suit has been decided in a manner which makes it unsafe to rely upon the 
case of WhUe v. Bithpp of Peterborough (ante, p. 201), unless in a ease 
on every point similar. Ford v. Chestetfidd (M. B. 23rd Feb. 1856), 
was a suit by an equitable mortgagee against the mortgagor and prior 
and subsequent incumbrancers; ^e mortgaged property was sold under 
a contract entered into before the suit, and tiie money came into court. 
The decree directed in the usual manner an inquixy what incnmbrancen 
there were, and their priorities. White v. Biehop qf Peterborough was 
relied upon in axgument, to show that the costs df all the incumbranoers 
mnst, in the first instance, be paid out of the fund ; hot the court held 
that the case cited did not apply, and that the plaintiff's oosts being 
paid out of the fund, all the other incumbrancers mnst take theur 
debts, interest, and costs in the order of their priorities. 
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ABATEBfENT: 
18 to supplemental decree on, 266 

ABSCONDING: 
defendant absconding, 8 

ACCOUNTS, M0 Decree : 
how proved, 113 ; may be read tapHmA faeU evidence for party 
keeping them, 118 

ADDRES5) • 
of bill, 2 ;'of soUdtor to plaintiff in bill, 6 

ADMISSIONS, 866 Eyidbnob, 104 

ADVERTISEMENTS, «ee Dbobbe. 

AFFIDAVITS: 
to have no erasores, 88 ; where sworn, 88 ; where, if deftodant 
more than ten miles Arom London, 88 ; where, if defendant out 
of the jarisdiction, 39 ; who may take such affidavits, 39 ; as to 
jurat of, 39 ; time within which opponent entitled to copies, 89 ; 
practice not to file them till last day, 89 ; effect of one party 
having seen the affidavit of the other on his right to extend 
time for evidence, 89 ; of rules of evidence applicable to affidavits, 
40; genera] observations on preparing, 40; order of Jan. 1866; and 
as to preparing cross-examinations on affidavits, 41 ; not allowed 
to support motion for production, 86 ; form of, on production 
or deposit of documents, 32 ; must speak in the first 
person, 61 ; search for, 61 ; notice of filing, 61 ; answers 
may be converted into, and read by defendant as evi- 
dence, 102; but he will then be liable to cross-examination, 
102 ; on motion, office copies should be obtained before motion 
opened, 62 ; usual course, if they are not, to let motion stand 
over, 62 ; notice of usinff in chambers, 88 ; in support of motion 
for decree when to be filed, 49 ; a list of to be given, 49 ; when 
defendant's to be filed, 49 ; when affidavits in reply to be filed, 
49 ; to be in paragraphs numbered, 38 ; in support of 6x parte 
injunction, what, 66 ; how to be fhtmed, 60 ; under 36th section 
oftheact,241 
[CH.] 2 I 1 



AlffEKDING: 
order to amend mnst be entered, 15 ; amending plea, 18 ; leave ob- 
tained on special application, 18 ; when leare given after plea, 17, 
18 ; right to amend on anbmitting to demnrrer, 12 ; when right to 
T of course, 12; when leave to amend requisite, 12 



AMENDING BILL: 
to rectify clerical errors at anv time as of course, 123 ; order to 
amend as of course within four weeks after last answer deemed 
sufficient, 128; after replication, when order to amend as of 
course, 124; otherwise no order to amend except by special 
leave, 124; how such order obtained, 124; what amendments 
may be made, 124; facts which would have been supplemental, 
now introduced by amendment, 124 ; bills of revivor and supple- 
ment still sometimes requisite, 124 ; leave to amend after repli- 
eation, only on putting defendant ri^ht as to costs, 126 ; course to 
apply for leave to withdraw replication and amend, 126 ; costs on 
amending, 126; amendments, how made in printed bill, 125; 
if exceeding two folios in length, reprint of bill necessary, 126 ; 
of application in chambers to amend, 126 ; of leave to amend 
after replication, 126 ; under order of course, defendants may 
be added, 124 ; or name of a defendant struck out before his 
answer, 124; but if he has appeared his costs must be paid, 124; 
effect of amending on proceedings, 127; when precludes defendant 
firom giving notice to dismiss, 127 ; order must be drawn up and 
served, 127 ; dei^tro^s effect of order to take pro oonfessoy 127 ; or to 
move on original bill for production, 127 ; when it destroys injunc- 
tion, 127 ; interrogatories to amended bill, 16 ; service of, 218; 
order to amend of course, not by summons, but by motion or peti- 
tion of course, 81 ; what affidavit in support of special applicatioa 
to amend, 84 ; what after replication, and by whom to be made, 84 ; 
co-plaintiff may be struck out by amendment, before appearance of 
defendants, 125; if a defendant has appeared, there must be 
special leave, 125 ; and costs will be provided for, 125 ; amend- 
ment and original bill, one record, 125 ; amendments must be 
signed by counsel, 125 ; rule is, the bill as it is must be the bill 
of counsel, 125 ; time for amending, 125 ; order to amend did 
not prgudice a special injunction, 125 ; does not now pre- 
judice injunction to stay proceedings at law, 125 ; bill, if not 
amended within time, 'stands as to dismissal as if no order 
to amend, 125; bill may be amended as of course before 
answer, 123 ; when it destroys ne exeat, 127 ; when not, 127 ; 
amended inj auction bill, no evidence proving the amend- 
ments can be read to support original injunction, 128 ; cases on 
amendment under 5drd section of act, App., 257; when 58rd 
section not applicable, App., 257; amendment of petition, 
App., 262 

ANSWER AND DEMURRER; 
rule as to exceptions when answer and demurrer filed, 29. 

ANSWER AND PLEA: 
rule as to exceptions when answer and plea filed, 29 

ANSWERS : 

of defence by answer, 19 ; time for filing answer, 97; how further time 
obtained,*97 ; application must be supported by affidavit of merits, 



ANSWERS—OMKuNMci 

97; M to preparing instracUoBS for aiuwsr, 97 ; tntwert In g«nenl 
find, and cannot be altered, 97 ; exceptions, 97 ; court gives leave 
to file snpplemental answers witli dimcoltj, 96 ; answer mast be 
signed by coonsel, 98 ; draft copied on parchment, 98 ; signed 
and sworn by defendant, how, 98 ; notice of filing to plaintifl^ 
98 ; as to being evidence, 102 ; and see Evidbncb ; plaintiff 
readingas evidence most read all passages substantially connected, 
108; bat not passages onlr connected by an expletive if not 
aabstantiallv connected, 108; time for answering, 20; when 
defendant does not answer within the time, plaintiff may 
issae attachment, 20 ; or, may file traversing note, 20 ; or, may 
take bill pro w^tMa»^ 20; course when plaiatiff proceeds by 
attachment, 20; answers of defendants oat of the jnrisdietion, 
99 ; of msrried woman, 99; when answer of one defendant may 
be received as evidence against co-defendant, fil ; on motion 
Ibr, or to dissolve i^janctionl^ to be treated as affidavits, 76 ; 
-wbat answers not sworn, 98; infant answers by guardian, 98: 
defendant in contempt for want of answer, 20, 21, and 22 ; and 
SOT Attaohmxnt ; further answer, how prepared, &c, 101 ; costs 
of exception to, 27 ; ses Exgbptiohs ; allowing further 
snswer on exceptions, 27 ; time for, 27 ; exceptions to, 26, e< 
seg., and see Exobptions; time to answer on submitting to ex- 
ceptions, 28 ; what meant by last answer, 84 

AKSWEBS AND DISCLAIMERS: 
most be signed by counsel, 99 ; signed and sworn bjr defendant, 
99; when disclaimer entitles party to be dismissed with 
costs 100 ; wken not» 100. 

APPEALS 

from order in chambers when to jadge and when to coort of appeal, 
86 ; mere pending of appeal not good for starring prooeedinffs, 167 ; 
nnless irremedii3>le damage, 168 ; when irremediable damage 
sufficient, 168; effect of authorities on this point, 168; from 
decree to lords justices, 169 ; constitution of court of appeal, 169; 
wben lord chancellor will hear appeal, 169 ; cannot be from decree 
in minutes, 170; decree must be drawn up, 170; petition of, how 
prepared and signed, 170; form of, 170; as to duty of counsel on 
agning petition, 170 ; must be set down within five years of de- 
eree, 170 ; notice thereof to parties, 170 ; entering, 170 ; petition of, 
to be left with secretary of lord chancellor, 170 ; 20/. to be deposited 
with registrar, 171 ; order to set down, to be passed and entered, 
171 ; copy served on respondent, 171 ; on whom it should be 
served, 171 ; briefe on hearing, 171 ; who be^ns on, 171 ; who 
may be heard on, 171; as to appealing against part of decree 
only, 171 ; appellant bound by part not appealed from, 171 ; 
respondent may reopen whole case, 171 ; but if he does, appellant 
may go also into whole case, 171; evidence on appeal, 172; must 
be read or put in, 172 ; no new evidence, 172 ; but court may 
examine parties and witnesses orally, 172 ; appeals from orders 
made on motion, 172 ; may be made on motion with notice, with- 
out petition of appeal, 172 ; appeal motion heard on evidence 
below if strictly appeal, 172 ; but new evidence may be intro- 
duced, 172; but then it is an original motion, 172 ; effectof con- 
verUng appeal motion into original motion, 172 ; appeal motions 
212 ' 



IHBSZ* 

APPEAL— eofi<tfiiMi 

Sat in a paper, 178 ; of appeals from order made on motkm for 
ecree, 173 ; made on motion, and not on petition of appellant, 
178 ; bat is in some respects dealt with as caose, 173 ; ander 
winding-np acts, 173 ; by motion, 173; what evidence on, 173; 
to what conrt, 173 ; what notice of motion, 173; from order on 
petition, 174 ; made on petitioB of appellant, 174; briefs on, 174; 
appeal to House of Lords, 174 ; lies from any interlocutory order, 
174 ; but not for costs only, 174 ; but Honse of Lords will deal with 
costs below, 174 ; within what time petition must be presented, 
174, 176 ; cases where Honse will extend the time, 176 ; notice 
of appeal mast be giyen, 176 ; petition how prepared and framed, 
176 ; most be signed by two counsel, 176 ; what coansd 
most sign, 176; petition required, 176; order on respondent to 
answer, 176 ; must be served, 176; appellant most give security, 
176 ; amendment of petition of appeal, 176 ; leave for, must be 
obtained on petition, 176 ; mode of meeting petition of appeal, 
176 ; by an8wer,176 ; bvpreliminaijobjectbns, 176 ; objections to 
completeness of, shoCQd be by petition, 176 ; and should be taken 
before answer, 176 ; of answering petition, 176 ; answer nierd^ 
formal, 176 ; either party may move to have cause set down, 177 ; 
cause set down on application of appellant, if respondent does 
not answer, 177 ; course when respondent does not answer, 
under peremptory order to answer, 177 ; of preparing printed 
case, 177 ; coarse of hearing appeal, 178 ; of cross appeals, 178; 
of costs of appeals, 178 

APPEABANCE: 
summons to appear, 6 ; time for plaintiff entering appearance fiw 
defendant, 9 ; consequence of defendant not appearing to bill, 7; 
entering for defendant, 7 and 8; when plaintiff must apply 
for leave to do so, 9 ; effect of defendant not appearing in 
support of demurrer, 14; how services made after, 92 

ATTACHMENT: 
against defendant for want of answer, 20; execution o^ 20; 
motion for messenger, 20; time for bringing defendant to bar 
of the court, 20 ; when plaintiff mav issue new attachment, 20 ; 
examining defendant, 20 ; when defendant alleges poverty, 20 ; 
examining defendant in court under the new practice, 21 ; coarse 
where court directs inquiry, 21 ; to be lodged with keeper of 
prison, 22 ; plaintiffs course on return of writ, 32 ; judge's clerk 
not to be attended on reference by counsel, 22 ; course where defen- 
dant found not to be of inabilltr, 22 ; habecu corpus to bring up bis 
body, 22; time for return of, 22; writ of, how obtained, 22; 
form of writ, 7 ; when returnable, 7 ; writ of, who pre- 
pared by, 7 ; sealing, 7 ; issue of, 7 ; how executed, 7 ; when 
fresh issued, 7 ; against party not in the cause, 221 ; against 
minor, 221 ; affidavit of service of bill requisite when for want 
of appearance, 221; when affidavit may beswogi, 221 ; affidavit 
must be precise, 221 ; attachment, when discharged, 221 ; when 
fresh attachment good, 222 ; writ of, by whom prepared, 222 ; 
bow to be indorsed, 222 ; by whom sealed, 222 ; sealing pn»- 
dpe, &c. 222 ; effect of, 222 ; party in contempt may move to 
discharge it, 222 ; party in contempt for want of answer camiot 

4 
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ATTACHMENT— oofi^mfied 

file demnrrar, 222 ; nor demumr aadaitiwvr, 222 ; for costs, 222 ; 
when it may, and when not, be Isnifid, 222 ; against party not 
a{ipearing or not answering, ftc 221 ; against married woman, 221 

ATTORNEY: 
IHcivilege of; in matters of eyidenoe, 109 

ATTORNEY-GENERAL : 
as to receiving costs, 204, 205 

AUTHORITY, ms Sougror : 
to solicitor to file bill, 4 

AVERMENT : 
in bill evidence against pUdntiflT, 104; bat mnst be positive, 104 

BELIEF: 
what belief in God required in a witness, 108 

BIBLES: 
entries in, when evidence, 118 

BILL: 
by whom drawn, 1 ; most be signed by oonnsel, 1 ; how framed, 1 ; 
form of, under order of Aug. 1852, 2; to whom addressed, 2 ; how 
marked, 2 ; statements in, 2, 3 ; prayer of, 8 ; inserting names of 
defendants in, 4 ; of printing bills, 5 ; indorsement on, 6 ; when 
written bill may be filed, 5 ; filing bill, 5 ; with whom filed, 6 ; 
service of, 6; alterations in, most not be extensive, 5; defendant 
entitled to ten printed copies of, 92 ; taking |>ro con/Bsio, 28, 24 ; 
service of, 218 ; when supplemental bill requisite, 287 

BILL (AMENDED), aee Amending Bill : 
mnst be signed by counsel, 15 ; when amendments may be in writing 
on printed bill, 15 ; signature of counsel must be copied on amended 
copies, 15 ; as to amendments exceeding two folios in length, 15 ; 
defendant entitled to copies of amended bill, 15 

BISHOP : 
answer of, 98 

BRIEFS: 
on hearing demurrer, 14 ; how many allowed, 14 ; observations of 
solicitor on, 26 ; for hearing when to be delivered, 185 ; of what 
pUuntifTs brief consists, 135 ; of what defendants, 185 ; obser- 
vations, 185 ; what allowed on petitions, 188 ; on further conside- 
rations on, 162 ; on special case, see Spbcial Casb 

CASE: 
for court of law on special case, 188 

CAUSE (SHORT) : 
motion for decree may be heard as, 50 ; may be heard before the 
regular time by consent, 50 ; no replication necessary, 50 ; and 
S60 Hbaung 

CAVEAT: 
against enrolment of decree, 140 

2l3 » 



CERTIFICATE : 
derk's certificate, 181; oondnsiTe if not appealed firam within 
eight days of signing by the Jndge, 161 ; oonne on objecting to, 
161 ; no formafobjections reqniaite, 161 ; proceedings in natore 
of motion, 161 ; ooodiisiTe as to facts on further oonsideratfen, 
162 ; exceptions under 13 & 14 Vict c 85, 163 ; but court may 
direct furuier inquiries if facta insufficient, 162; on Auther 
consideration, when in effect a finding of law, 163 ; certificate of 
judge in chambers, how appealed firom, 174 ; how proceeded in if 
affirmed, 174 ; how if yaned, 174 ; chief derk's certificate on 
motions, 84 ; how and when to object to, 84 ; signing of by judge, 
85; appeal from, 262 

CHAMBERS : 
notice of using affidavits in, 88 ; time for answering to be obtained 
in, 28 ; when application on notice, 28. 29 ; all orders in cham- 
hm are the judge's orders, 22; appeal from order in, 174 ; no 
dedaration on acHoumed hearing fh>m, 279 ; inquiriea in, 268 ; 
and #00 MonoHS, Suhmons 

CHARGES : 
in bill, 8 

CHARITY: 
costs in charity cases, 205 ; of relators, 205 

CHARTS : 
of pedigree, when evidence, 121 

CHINESE : 
how sworn, 114 

CHIEF CLERK : 
jurisdiction of, 279 

CLAIMS: 
observations on, generally, 185 ; common daims, what are, 186 ; 
special daims, wliat are, 186 ; all claims must be signed by 
counsel, 186 ; spedal claims must be settled bv counsel, 186 ; 
common claim filed without leave, 186 ; special daim requires 
leave of court, 186 ; order for, obtained ex partej 187 ; to be filed, 
187 ; special, to be filed must be indorsed with leave by registrar, 
187 ; to be printed, 187 ; as to amending, 187 ; defendant must 
be served with printed copy, 187 ; as to indorsement on copy, 
187 ; service of, and subsUtuted service, 187; appearance to, 187; 
effect of non-appearance, 187 ; evidence on, 187 ; no answers to 
daims, 188 ; as to production of documents under, 188 ; dosing 
evidence on, 188 ; claims heard as causes, 188 ; briefs alloweid 
on, 189 ; parties to, 189; not allowed for complex cases, 189; 
course when claim not proper, 189 ; when bill instead of^ 243 ; 
oral examination on, 244 

CO-DEFENDANT: 
cross-bill necessary to obtain prodnction from, 89 

CONSULTATION: 
when allowed in costs, 14 



2XDUU 

CONTEMPT I 
defendant clearing contempt for not appearing, 8 ; no contempt 
when dieability to obey order, 822 ; interfering to prevent infent 
obeying order, 221 ; to disobey i^Jonction thoogh no order 
drawn up and no writ served, 66 

CONVEYANCING COUNSEL : 
practice on deeds being settled by, 279 

CONVICTION: 
record of; evidence, 109 

COPYRIGHT: 
what title most be shown to support injonction against infHnge- 
ment, 73 ; what evidence when plaintiff assignee, 78 : special 
evidence requisite on motion to restrain infringement of, 77 

CORPORATION: 
answer of, 98 

COSTS, «ee Demubreb, ExcEpnom, Plba : 
of demurrer, if to the whole bill, 14 ; if to part, 14 ; of submitting 
to demurrer, 15 ; of exceptions to answer, 27 ; of submitting 
to exceptions to answer, 28 ; of impertinence, 88 ; of affidavits 
on motion for decree, 49 ; of defenclant struck out by amend- 
ment after appearance must be paid, 125 ; on amending a bill, 
costs must be paid before, 127 ; if defendant accepts costs he 
waives irregularities in order' to amend, 127 ; of parties 
not interested appearing on petition, 188 ; of day, when objec- 
tion for want of parties at hearing, 187; costs, how enforced, 
211 ; how taxing master's certificate procxBeded on, 211 ; when 
party liable makes default, 211 ; proceeding against him by 
attachment, 211 ; proceeding by fi-fa, or dagU^ 212 ; in charity 
cases where misapplication on wrong construction of deed, 206 ; 
of relators in, 205 ; of information, when they pay costs, 205 ; 
of submitting to demurrer, 12; of attending nearinff of de- 
murrer, 14; what briefe allowed on hearing demurrer, 14 ; when 
leave given to amend on allowing demurer, 12 ; as to Attorney- 
General receiving, 205; in charity cases, 205; when party, 
although right, will pay costs, 206; how apportioned, 206; 
of improper conduct or proceedings, 206 ; of going into 
unnecessary evidence, 206 ; of vexatious length in petitions, 
206 ; of demurrer not set down by plaintiff, 98 ; how to be re- 
covered, 98 ; of moving to dismiss, when plaintiff has liberty to 
amend and does not, 95 ; when demurrer allowed simply, 94 ; 
when leave given to amend, 94 ; of submitting to exceptions to 
answer, 100 ; when disclaiming, defendant entitled to be dis- 
missed with costs and when not, 100 ; attachment for costs, 222; 
principle of court in dealing with generally, 192 ; of special 
case, Me Special Case ; of application to delay execution of 
decree, 169 ; of appeals to House of Lords, tu Appeal ; of briefe 
on claims, 189 

COUNSEL: 
privilege of, in matters of evidence, 109 ; cannot be heard in 
chambers before chief clerk, 150; but may before Judge in 
ohamben, 150 ; costs of fees to, 150 



COURT: 
as to maridng bills for, 2 

CREDITORS, «ee Decbbe. 

CRIBfE, see Evidbnge. 

CROSS-EXAMINATION, see EvmENCE : 
on affidavits, 41 ; on interrogatories, 48 ; observations on, 48 

DEAF AND DUMB, see EvmEzrcB. 

DECREE: 
as to proof of, 109 ; plea of former, 19 ; when miontes settled, decree 
most be passed and entered, 189 ; how passed, 139 ; how entered, 
139 ; when taken to be entered, 139 ; nntil entered no proceed- 
ings on decree strictly, 189 ; in practice acted upon after left for 
entering, 139; most be enrolled within six months, 139 ; not after- 
wards without special leave, 139 ; of enforcing, 141 ; how enforced, 
142 ; iemble the orders of 1841, applying to matters as well as 
caases, 142 ; and see Ordeb, Minutes, and Inbolment ; caveat 
against inrolment of; 140 ; for inquiries and accounts, 137 ; nature 
or usual decrees for, 138; passing and entering minutes, 138 ; decla- 
ratory decree, App. 253 ; carrymg decree into execution, 146 ; of 
prosecuting preliminary decree for accounts, &c., 146 ; copy to be 
left at judges chambers, 146 ; must be certified to be true copy, 
146 ; of taking out summons to proceed, 146 ; directions given 
by chief clerk, 146 ; order made bv, must be served on account- 
ing party, 146 ; what are grounds for accounting party to obtain 
time, 146; personal convenience insufficient, 146; substantial 
difficulty or mcapacitjr must be made out, 146 ; accounting party 
disobeymg order to bring in accounts liable to attachment, 147 ; 
defendant to take in account verified, 147 ; form of account, 
147; affidavit refers to account as exhibit, 147 ; of plaintiff sur- 
charging accounting party, 147 ; account proved by voucher, as to 
sums alMve 40s., 147 ; as to sums under tnat, affidavit sufficient, 
147; court may give special directions as to accounting and 
vouching accounts, 147 ; account-books may be prima Jhae evi- 
dence, 147; extent of jurisdiction so to take them, 147; such direc- 
tion not given at decree, but in chambers, 147 ; j ndge mapr direct in 
chambers further accounts and inquiries beyond those directed bv 
decree, 147 ; chief clerk cannot give such directions, 147 ; affi- 
davits and vouchers only prove pavment, 148 ; not propriety of 
payment, 148 ; when accounts rendered chief clerk makes certi- 
ficate, 148 , form of, 148 ; how appealed from, 148 ; summons to 
appeal termed ac^oumed summons, 148 ; appeal must be within 
four days of signmg, 148 ; acyoumed summons heard by judge 
in chambers or in court, 148 ; certificate signed by judge if no 
appeal within four days, 148 ; when appeal from certificate to 
judge, and when to court of appeal, 148 ; practice on this point 
in the difierent courts, 149 ; production of documents in prose- 
cuting decree, 151 ; mode of prosecuting inquiries as to state of a 
family, &c., 151 ; issuing advertisements for, 151 ; evidence of 
births, deaths, &c., 152 ; no statements of facU to be brooght in, 
152 ; but concise statements and documents, 152 ; of adjourning 
days for hearing claims, 152 ; only one advertisement to be 
issued, 152 ; unless specially otherwise directed, 162 ; advertise- 



DECREE— tfm^ifMied 

ment preparad by solicitor, 162 ; to be Approved aod sigiied by 
chief derk, 152 ; must fix time for heariDg, 162 ; mditon, 
where debto under 6/., need not attend, 162 ; clainuuits filing 
•ffidmyit need not take office copies, 162; party proeecnting 
decree takes them and famishes oopies, 162 ; interest, how com- 
puted on debts, 168 ; proof of different kJLnds of claims, 168 ; 
Judgment debt, how proved, 168; simple contract debt, 168; 
mode of proceeding for sale of real estate, 164 ; solicitor proe^ 
eating decree prapares advertisements, 154 ; then conditiona of 
sale, 164; conditioas must be approved by chief derk, 164 

DECREE (PRELIMINARY): 
ahoald provide for all matters intended to be dealt with on far- 
ther consideration, 166 ; on farther consideration, observations 
on form of, 166 ; examination of married woman on, 166 

DEEDS: 
practice on settling, by conveyancing conned, 279 

DEFENDANT: 
pl^ntiff entering appearance for, 7 ; when taken by sheriff, and 
clearing contempt, 8 ; how served when abacondinff, 8 ; conse- 

Snenoe of not appearing, 7 ; inserting names of^ in bill, 4 ; enti- 
ed to have copies of bill delivered, 10 ; in contempt for 
want of answer, 20, 21, 22 ; after appearance service on soli- 
dtor to be sufficient in ^eral, 92 ; when personal, 92 ; entitled 
to ten printed copies of bill, 92 ; of proceedmgs of, generally, 92 : 
must enter appearance, 92 ; no notice of motion can be served 
on him beforo appearance without leave, 92; but may file 
Toluntary answer, 92 ; within what time, 92 ; proceedings 
after appearance, 92 ; when he should inform plaintiff of natan 
of defence, 92 ; as to determining on natun of defence, 92 ; not 
bound to answer if no intenogatoiies filed, 92 

DEMURRER: 
time for demurring, 11 ; amendment of bill on submitting to 
demurror, 12 ; when rif ht to amend of course, 12 ; when bave 
requisite, 12 ; coste on leave bdne ffiven to amend, 12 ; when, 
for want of parties, 12 ; costs of submitting to, 12 ; course of pro- 
ceeding of plaintiff when defendant demurs, 12 ; when, to whole 
equity, 12 ; course of proceeding when not submitted to, 18 ; 
pLuntiff setting it down, 18 ; when must be set down, 18 ; 
distinction between whole and partial demurrer, 18; how 
set down, 13 ; briefii on hearing, 18 ; when to be deli- 
vered, 18 ; when demurrer to be put in paper, 18 ; service of 
order setting down, 18 ; hearing of, 14 ; coste of, if to the whole 
bill, 14 ; if to part, 14 ; coste of submitting to, 16 ; coste, when 
allpwed, with liberty to amend, 16; when demurrer not set 
down, 16 ; defendant may set down if plaintiff does not, 98 ; if 
set down by plaintiff defendant then to prepare his brief, 98 ; 
brief on, of what it consists, 98 ; on hearing, defendant should 
have lUflSdavit of service of order setting down demurrer, 98 ; 
will then be entitled to coste if plaintiff does not appear, 94 ; 
if not so provided demurrer will be struck out, 94 ; copy on 
parchment to be made of draft demurrer, 98 ; must be filed, 98 ; 



DEUURBER— continued, 

and notioe j^Ten to plaintiflP, 93 ; time for demaning, 93 ; demur- 
rer allowed if not set down by plaintiff witiiin tweTve days from 
filing, 98 ; costs of demurrer so allowed, 93 ; how recovered, 93; 
on wf^ament, defendant may demnr ore tentu, beyond written 
demurrer, 94 ; when demurrer allowed, it is with costs, 94 ; if 
leave given to amend, court may give directions as to costs, 94; 
if plaintiff does not amend within time given, defendant may 
move to dismiss, 94 ; defendant entitled to move on expiration 
of time, 95 ; and to prepare his brief, 9d ; and to costs of, 95 ; 
usual to give notioe of intention, 95 ; notioe of filing, 218 ; demurrer 
by witness to questions, 48 ; how proceeded upon, 43 

DEPOSIT: 
distinction between order for, and order for production, 81 ; order 
for, when adioumed to court, 31 ; form of order for, and affidavit, 
82; form of affidavit on depositing, 82; order for, 31 ; to be 
applied for in chambers, 81 

DEPOSITIONS OF WITNESSES: 
how taken, 42 

DISCOVERY: 
appendix, 259 

DISMISSAL: 
of bill for want of replication, 86 ; when demurrer allowed with 
leave to amend, if plaintiff does not amend within time, defen- 
dant ma^ move to dismiss, 94 ; course of proceeding for moving 
to dismiss, 94; motion must be on notice, 94; and must be 
moved on a seal day, 94 ; terms usually given to plaintiff, 94 ; 
what terms given to plaintiff on motion for, 95; if after order to 
amend, bill not duly amended, it stands as to dismissal as if no 
order made, 125 

DOCUMENTARY EVIDENCE, 104 

DOCUMENTS: 
execution of may be proved orally at hearing, 136 ; or by affidavit, 
136 ; where secondarp^ evidence of, allowed at hearing, 185 ; 
production and deposit of, 30 ; and see Production. 

ELEGIT: 

writ ofs 144 

ENQUIRIES: 
of directions for in chambers beyond decree, 147 

ENROLMENT OP DECREE: 
caveat against, 140; no enrolment after five years; not necessary to 
found proceedings on decree, 140 ; but not strictly record till 
enrolled, 140 ; if not enrolled may be varied on re-hearing by 
judge who made it, 140 ; after enrolment can only be altered on 
appeal, 140 ; which is to the House of Lords only, 140 ; en- 
rolling order under Winding-up Acts, 140 ; whether prelimmanr 
decrees can be enrolled, 150 ; no appeal to House of Lords 



DIDXZ. 

ENBOLHENT OF DECREE— cowfiiiMflJ 

against it nnleis it is, 140; either party mmj anrol, 141 ; of the 
caveat against enrolment, 141 ; enrolment may be Tacated, 141 ; 
not on groond of mere surprise, 141 ; nor beeanae extraordinary 
haste, 141 

EITTERINQ : see Dbobkb. 

EVIDENCE: 
order of Jan. 1865 as to, 87 ; coarse for solicitor of plaintiir 
on preparing, 87 ; afBdavits to be in paragraphs numbered, 
88 ; time for closing, 41 ; what notice of examination to be 
given to witnesses, 41 ; power of examiner, 42 ; witness 
refusing to answer, 43 ; who may be witnesses, 86 ; how 
evidence may be taken, 86; notice of cross-examination on 
motions, 61; when answer of a defendant may be read against 
oo-defondant, 61 ; cross-examination of witnesses, 48 ; notice on, 
48 ; as to the producing witnesses in town ; 48 ; as to enlarging 
time for evidence, 47; application for, by summons in chambiers, 
47 ; must be supported bv affidavit, 47 ; costs of application, 47^ 
when to be dosed, 46 ; time for cross-examining, 46; when on 
interrogatories, 47; oourse when depositions completed, 48 ; must 
be filed, 48 ; when not completed within time for dosing evidence, 
43; application to extend time in chambers, 48 ; and supported 
by affidavits of merits, 48; after time for dosing evidence, 
spedal leave requisite to go into evidence, 48 ; application must 
be to court, 48 ; appointment of spedal examiner, 44 ; defendant 
cannot read his own answer as, 101; except as to costs, 
101 ; or for malrinff case for inquiry, 101 ; but may convert 
bis answer into affidavit, 101 ; but will then be liable to cross- 
examination, 102 ; answer is evidence for defendant when cause 
set down on bill and answer, 102; admissions in pleadings 
evidence against the party, 104; averments in bill evidence 
against plaintiff, 104; but must be |>08itive averments, 104; 
general observations on, 108 ; plaintiff cannot read answer 
of one defendant against another without notice, 102; dis- 
cussion of this rule, 102 ; plaintiff reading answer must 
read all passages substantially connected, 108 ; observations 
on admissions generally, 106; competency of witnesses, 106; 
grounds of incompetencv, 106 ; idiocy, lunacy, infancy, 106 ; 
absence of religious belief and infemy formerly ground of, 
106 ; also marriage, 106 ; how these affected by modem statutes, 
106 and 107 ; law is now that no interest of any kind is ground 
of incompetencv, 108; nor crime of any kind, 108; docu- 
mentarr, 109; documents of judicial kind, 109; prove them- 
selves, "l 09; what an documents judicial, 109; idiot incom- 
petent, 108; lunatic also in ffeneral,108 ; but may give evidence 
in lucid intervals, 108 ; deaf and dumb may be witnesses, 108 ; 
person totally without rdigion incompetent, 108 ; what amount 
of belief required, 108, infancy qualified ground of incompetency, 
108 ; must be shown that infant comprehends nature of oath 
and consequences, 108; this a matter for the judge, 108 ; spedal 
grounds of incompetency, 109 ; privilege of counsel and attorney, 
109 ; medical man has no privilege, 109 ; nor dergymen, 109 ; 
nor Catholic priest, 109 ; of fordgn judgments, &c, 110 ; 

11 
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EVIDENGE^-ooiKmiiedL 

in general copies of records admitted, 110 ; certificate of convic- 
tion, 110 ; Qaeen*8 printers' copies of acts, 110 ; parish 
registers, how proved, 111 ; letters patent, how proved, 112 ; 
of specification of patent, 112 ; of docamentarj evidence not 
of record, 112; deeds, &c., how proved, 112; more than 80 
years old prove themselves, 112 ; eflectof proof of execation, 112; 
proof of identity when disputed, 112 ; letters how proved, 112 ; 
whether witness is compellable to answer questions tending 
to degrade himself, 116 ; semble he may be aslied bnt is not 
bound to answer, 116 and 117; cross-examination of witnesses, 
117 ; party cross-examining, confined to matter relevant 
to the issue, 117 ; unless it is matter affecting credit of wit- 
ness, 117 ; best evidence must be tendered, 113 ; when second- 
ary evidence admitted, 118; copies of deeds not admissible 
without proof of destruction or loss of originals, 118 ; when 
notice to produce originals must be given, 113 ; of witnesses, 
114 ; mode of swearing, 114 ; of swearing Jews, 114 ; of Gentoos, 
114; Quakers, 114; Mohammedans, 114; Chinese, 114; gene- 
rally of persons not Christians, 114 ; accounts may be ^^rimd 
faae evidence for party keeping them, 113 ; what requisite for 
their being so received, 118 ; private entries in bibles, 113 ; private 
entries in diaries, 118; private entries in family correspon- 
dence, 113; evidence of tombstones, 113; rings, &c., 113; 
examination in chief, 114; questions must be relevant, 114; 
bat cn'eat latitude allowed as to relevancy, 114 ; leading questions 
must not be put, 114; witness cannot be ciilled on to prove 
orally contents of written documents, 115 ; documents must be 
proved and then read, 115 ; witness can only prove what is in 
his own knowledge, 115 ; not what he has been told, 115 ; wit- 
ness not bound to criminate himself, 116 ; nor to give answers 
which create forfeitures or penalties, 116; leading questions 
allowed in cross-examination, 117 ; re-examination, 118 ; con- 
fined to matter relevant to the cross-examination, 118 ; must not 
travel into new matter, 118; judge may permit questions as to 
new matter, 118 ; but not if it touches the substantial merits, 
118 ; witness may refresh his memorv from memoranda, 118 ; 
but may not read them as evidence, 118 ; hearsay, 120 ; when 
admissible, 120 ; entries in family bible& 120 ; in pedigree cases 
without proof of the entry being by one of the family, 120 ; entries 
in prayer books must be shown to have been made by a member 
of the family, 120 ; so in almanacs, 120 ; family correspondence 
admissible m pedigree, 120 ; on appeal to House of Lordly tee 
Appeal; what evidence to be now inserted in briefs for hearing, 
135. 

EVIDENCE (HEARSAY): 
declarations when, 121 ; must be bv members of family, 121 ; not 
by servants, friends, &c., 121 ; of persons connected by affinity, 
when, 121 ; must be by members of family proved' to be so 
aliunde, 121 ; must be before commencement of litigation, 121 ; 
that is, before commencement of the dispute, 122 ; evidence of 
experts, 122; recitals in fkmily documents admissible, 121; 
engraving on rings, 121 ; charts of pedigree, 121 ; opinions of 
engineers, architects, and the like, when evidence, 122 ; wheie 
u 



IKDBX. 

EVIDENCE (HEARSAY)— <»fi<mii«i 

seoondaiy of doeoments allowed at hearing, 186 ; oral at hearing 
if coart desires it, 136 ; oral on motion for decree, 178 

EVIDENCE IN CHAMBERS: 
mode of taking in chambers, 149 ; evidence read at hearing may 
be used, 149 ; further evidence mapr be let in, 149 ; by aflSdavit, 
or, when directed, by interrogatones or vivd wee, 149 ; practice 
same as before examiner, 149 ; any partly may cross-examine 
on affidavits, 149; examination before chief clerk, 150 ; counsel 
cannot be heard on, 150 ; but may if examined before jadge, 150; 
costs of fees to, 150; affidavits to be filed, and office copies 
taken as on motions, 150; party using affidavit must give 
notice, 150; party examining or cross-examining witnesses 
must give forty-eight hours* notice to other side, 150 ; mode of 
procuring attendance of witnesses, 150 ; witneMes not attending 
liable for contempt, 150 ; mode of enforcing examination when 
witness refuses to answer before chief clerk, 150 ; time for closing 
evidence, 150 ; mode of enlarging, 150 ; oral evidence taken by 
chief clerk as by examiner, 151 ; when evidence closed, depo- 
sitions to be filed, 151 

EXAMINATION: 
how defendant examined, 22 ; course when examined tnvA voce, 22; 
course when examined on affidavit, 22 ; certificate of chief clerk 
thereon, 22 ; how objected to, 22 ; oral before master, when 
refused, 244 ; cases on under sect 40 of act, 244 ; of witnesses 
under the act, App. 261 ; of party by court of appeal, 248 ; 
when examined oy Court of Appeal, 248 ; extension of time 
for, 248 ; application of oral to old causes, 285 ; of married 
woman at hearing, 166 

EXAMINATION (CROSS) : 
depositions, how taken, 42 ; before whom, 42 ; course of obtaining 
and conducting, 42 ; brief on, 42 ; on motion for decree, 51 and 
244 

EXAMINER : 

duties of, 42 ; appointment of under statute, App. 262 ; jurisdic- 
tion of, 262 ; appointment of ont of jurisdiction, 242 ; power 
of, 242 

EXAMINER (SPECIAL) : 
powers of, 45 ; ground of appointment, 45 ; motion for properly 
in court not in chambers, 45 ; but made sometimes in chambers, 
46 ; distmction when to be made in court and when in chambers, 
46 ; when appointed, 45 ; who may be, 45 ; how appointed, 45 ; 
authority of, 45 ; what fees allowed, 210 

EXCEPTIONS FOR SCANDAL: see Scandal. 

EXCEPTIONS TO ANSWER: 
time for filinp;, 25 ; exceptions disposed of by court at once, 
25 ; of setting down exceptions, 26 ; time for, 26 ; exception 
to rule as to time, 26 ; how set down, 26 ; service of notice of 
setting down, 26 ; how to proceed with reference to, 25 ; modem 
practice as to excepting, 26 ; how drawn, 25 ; must be signed 
[cH.i 2 k " 
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EXCEPTIONS TO AN8WER-<»frfm««t 

by counsel, 25 ; copy of exoeptious to be filed, 25 ; notice of 
filing, 25 ; snbmitting to, 28 ; costs on, 28 ; when farther answer 
insufficient, 27 ; when third answer insufficient, 27 ; what notice 
of setting down exceptions requisite, 28 ; how set down if not 
submitted to, 101 ; if not set down within fourteen days from being 
filed, answer held sufficient, 1101 ; briefs on, when defendant's 
should be prepared, 101; hearing of, 101, 27, 28; course for 
defendant when plaintiff excepts to answer, 100 ; defendant has 
eight days to submit to exceptions, 100 ; if he submits he pays 
20«. costs, 100; and may then put in further answer withm 
three weeks, 100 ; mode of hearing argument of, 27 ; costs of, 
when allowed or disallowed, 27 ; costs when some allowed and 
others disallowed, 27 ; briefs on arguing, 26 ; when to be deli- 
vered, 26; copy of interrogatories to be left with judge, 26; 
of giving time to put in further answers, 27 ; when old and 
new exceptions, 29 ; practice as to amending and answering, 29 ; 
time to answer on submitting to, 28 ; how obtained when excep- 
tions have been set down, 28 ; notice of filing, 218 

EXECUTION OF DECREE, tee Decbeb. 

EXHIBITS : 
how proved, 63 ; to be marked by an examiner or other ofiioer, 63 

FEES : 
to professional witnesses, 242 

FIERI FACIAS : 
writ of, 144 

FILING: 
of filing bill, 5; interrogatories, 11 ; effect of filing bill, 6 

FOREIGN JUDGMENTS: 
evidence of, UO 

FORFEITURE: 
witness not bound to answer, if answer may create foifeitiire, 116 ; 
question is for the judge, 116 

FURTHER CONSIDERATION: 
substituted for further directions, 162 ; notice of setting down to 
be served, 162; briefs on, 162; court only proceeds on facts 
found by certificate, 162 ; except under 13 & 14 Vict, c 35, 163; 
but may direct further inquiries if facts insufficient, 162 ; how 
cause conducted, 163; as to making schedule part of briefii, 
163 ; when certificate is in effect finding of law, 163 ; when 
decree appealed from and altered, further consideration is before 
the court below, 164 ; on furtlier consideration court will not 
decide matter not provided for by original decree, 164, 165; 
preliminary decree should provide for all matters intended to be 
considered on, 165 ; who may appear on, though not parties to 
original decree, 165 ; observations on form of decree on, 165 ; 
decree to be drawn up, 167 ; as to preparing minutes on, 167 

GENTOO: 
mode of swearing, 114 
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DVDEX. 

GUARDIAN: 
appointment o^ 262 ; presenting petition for infant, responsible for 
costs, 182 

HABEAS CORPUS : 
to bring up defendant in contempt, 22 

HEARING: 
if plaintiff does not set down cause, defendant may, 184 ; plaintiff 
setting down, to serve sobpoena to hear judgment, 184 ; to be 
served in general on solicitor, 184 ; but may be personal, 134 ; 
must be ten dm before return of subpoena, IM ; time for setting 
down cause, 134 ; execution of deeds may be proved viva voce 
or by a£Sdavit, whether cause heard on evidence or on bill and 
answer, 184 ; court may require oral evidence of substantial 
matter, 136 ; production of documents at, 185 ; when secondary 
evidence of admissible at, 135; as short cause, 137 ; what requisite 
to hear cause as short cause, 137 ; plaintiff at hearing soould 
have affidavit of service of subpoena to hear judgment, 136 ; 
effect if he has not, 136 ; defendant to have affidavit of being 
served, 136; effect if he has not, 136; course of hearing a 
cause, 136 ; objection at for want of parties, if sustained, cause 
stands over, and plaintiff pays costs of day, 137 

HEARSAY, MS Evidbncb. 

HOLIDAY: 
when day for setting down a demurrer, is a hoHday, 13 

HOUSE OF LORDS (APPEAL TO), Me Appeal. 

IDIOCY, see EvroBNCB. 

INCOME: 
what evidence for allowance of, 57th section of act, App, 258 

INDORSEMENT: 
on bill, 5 

INFANCY: 
a limited ground of incompetency to give evidence, 108 

INFANT: 
cannot make admissions, 105 ; attachment against, 221 ; written bill 
for making infant ward of court, 5 ; answer of, 98 ; should some- 
times answer substantially, 98 ; petition by, 182 

IMBECILE: 
answer of, 99 

IMPERTINENCE: 
what is, 33 ; how dealt with, 88 ; time for applying for costs of 
impertinent matter, 38 

INJUNCTIONS: 
general nature of, 64 ; not obtainable on daim, 107 ; to restrain pro- 
ceedings at law, 65 \ to restrain wrongful acts, 64 ; ex parte 
motion for, 54; when may be made, 54; when notice required, 
54; motion for, ex parte not till bill filed, 55; must be 
supported by affidavits, 55; by whom affidavits to be made, 
65; requisites of affidavits, 55; party applying for ex 
parte, must come quickly, 56; notice of order on, should be 
2 K 2 " 



given at once, 66 ; order for, raielj drawn up, 66 ; to staj pro- 
ceedings at law, 66 ; may be ex parte^ 66 ; but only under very 
apecial circumfttanoes, 67 \ not material now whether defendant 
has filed answer and when, 76 ; affidavits may be read against 
it, 76; oral evidence may be read against it, 76; particolar 
coarse in patent cases, 76 ; particular course in copyright, 77; 
oral evidence cannot be taken in court on a motion, 77 ; when 
destroyed by amendment of bill, 127 ; written bill for, 6 ; not 
obtained on petition, 131 

INJUNCTIONS TO RESTRAIN PROCEEDINGS AT LAW: 
form of notice of motion, 67 ; how headed, &c., 68 ; service of, 68 ; 
not dependent on answer, 68 ; course of the court in granting or 
refusing, 68 ; practice before the statute, 69 ; same principles now 
regulate, 69 ; proceedings under 68th section of act, 259 ; when 
court flrants injunction on terms, 70 ; effect of notice of the 
order for an injunction, 70 ; as to suing out writ, 70 ; how 
altered by 16 & 16 Vict. cap. 86, 66 ; not now for default of 
appearance or answer, 66 ; exceptions, 66 ; how affected by the 
Common Law Procedure Act, 66 ; general principles on which 
a Court of Equity restrains proceedings at law, 66 

INJUNCTIONS TO RESTRAIN PROCEEDINGS IN OTHER 
COURTS, 67 

INJUNCTIONS TO RESTRAIN WRONGFUL ACTS: 
when granted, 72 ; when refused, 72 ; distinction when title 
purely legal, and where the ground is firaud on the defendant, 
72, 74; of opposing motions for injunctions. 74 ; no motion can 
be made to dissolve injunction heard on botn sides, 76 ; course is 
to appeal, 76 ; where granted ex parte, course is to move to dis- 
solve, 76 ; motion to dissolve how conducted, 76 ; on motion to 
dissolve, defendant may cross-examine, 76; old practioe on 
affidavits on motions to dissolve, 76 ; now rendered inapplicable, 
76 ; answers to be treated as affidavits, 76 ; in what kinds of 
cases granted, 73 ; course of proceeding in moving for, 73 ; 
what peculiarities, 73 ; as to evidence in support of, 73 ; title and 
acts of iniurv must be proved, 73 ; what the affidavit most be 
on behalf of a patentee, 73; as to costs in, 79 ; costs when mo- 
tion Buccessftil, but afterwards bill dismissed with costs, 79; costs 
where motion refused, 79; costs where the principal of several 
objects fails, 79; where costs not given or reserved though motion 
fiuls, 79, 80; where motion raised, and nothing said about 
costs, 80 ; when costs reserved, 80 ; costs when motion ordered 
to stand over, 80 ; where motion refused, and firesh motion on 
old affidavits, 81 ; as to directing issue, 78 ; no power to direct 
case, 78 ; court will not in general determine legal right, 79 ; 
course of court on, 78 ; when an action will be diretSed, 78 ; 
course in case of nuisance, 78 

INSPECTION, see Production of Documents. 

INSUFFICIENCY! 
of answer, tee Exobftions. 

INTEREST, see Dscbeb. 

M 
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INTERROGATORIES : 
delivery of to defendant, 10, 11 ; time for, 10 ; by whom 
prepared, 10 ; must be signed by coonsel, 10; observa- 
tions on frame of, 10, 11 ; general form of, 11 ; copied on 
paper, 11 ; filing, 11 ; stamping, 11 ; when evidence on, 47 ; of 
examining on, under old practice, 47, 48 ; cross-examination on, 
48 ; if none filed defendant not bound to answer, 92; to 
amended bill, 16; delivery of, 16; when to be filed before filing 
bill, 11 ; where special leave to file requisite, 11 

IRREGULARITY: 
in order to amend bUl waived by defendant accepting costs, 127 

JEWS: 
mode of swearing, 114 ; and «m Evidence. 

JUDGMENT: 
record of, as evidence, 109 ; when right of judgment creditor takes 
precedence of sequestration, 144 

JURISDICTION: 
to stay proceedings in courts of law, see Injunction ; in other 
courts generally, 72 ; service on parties out of, 262 

LEADING QUESTION, tee Eyidkncs. 

LEGACY DUTY ACT: 
payment into court under, 216 

LEGAL TITLE: 
court will not in general determine on motions for iij unction, 79 

LEGATEE: 
may appear on ftirther consideration, though not party to original 
decree, 166 

LETTERS : 
how proved, 112 

LIEN: 
for costs not pr^udiced by attachment for, 222 

LUNACY, see Evidence. 

LUNATIC: 
receiver in case of, 90 ; answer of, 99 

MARRIAGE, see Evidence. 

MARRIED WOMAN: 
attachment against, 221 ; answer of, 99 ; petition by, 182 ; next 
friend responsible for costs, 132 

MASTER'S REPORT: 
proceedings on, under old practice, and course of proceeding now 
on chief clerk's certificate, 160, 161 

MEDICAL MAN: 
not privileged from giving evidence of knowledge confidentially 
acquired, 109 
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MEMORANDA : 
witnest refreshing hU memorj by, 128 

MINUTES: 
of decree, of passinff and entering, 138 ; how done, 138 ; how 
settled, if briefs disagree, 138 ; of speaking to, 139 ; of vaiying, 
139 ; court never substantially varies, but only explains and 
ffives consequential directions, 139 ; application to vary, only to 
judge who made the decree, 139 ; when settled drawn up by 
registrar, 139 

MOHAMMEDAN: 
how sworn, 114 ; and tee Evidence. 

MOTION : 
distinction between what to be done b^, and what by petition, 52; 
are of two kinds, of course and special, 52 ; what are of course, 
52 ; must be made on a true statement of facts, 52 ; otherwise 
will be discharged, 53 ; motions in general must be made by 
counsel. 53; what, reauire only signature of, 53; course now 
geuerally by petition oi course, 53 ; witnesses on, to be served 
with tu^xma ad teaHJioanduniy 61 ; time for serving them, 61 ; 
affidavits in reply, and counter-^davitn, 62 ; when affidavits 
cannot strictly be read on motion, 62 ; evidence od, 61 ; 
affidavits must speak in the first person, 61 ; office copies of 
evidence should be in court, 63; how many counsel allowed, 
64; principle of taxation, 64; briefs on, ofVhat they consist, 
63 ; evidence of exhibits, 63 ; when all parties not served, 61 ; 
when service must be personal, 61 ; when to be made on notice 
generally, 46 ; time for serving notice of, 46 ; no notice of, can 
be served on a defendant before appearance without leave, 92 ; 
form of proof of exhibits, 63 ; for payment of money into court, 
212 ; must go on the answer, 212, and tee Patmkmt into 
CouBT ; for leave to bring ^ectment against sec^uestrator, 145 ; 
affidavits in opposition to motion, 61 ; cross-examining upon, 61 ; 
how cross-examination conducted, 61 ; notice to opponent of 
cross-examination, 61 ; appeal, under Winding-up Acts, 170 ; 
what evidence on, 170 ; to what court, 170 ; what time for 
notice of, 170 ; appeal from order made on, 172 ; made on 
notice of, without any petition of app 
whom prepared, 172 ; as to costs of i 
appeal heard on evidence beluw 

but new evidence may be introduced, 172 ; but then it is an 
original motion, 172 ; effect of converting appeal motion into 
original motion, 172 

MOTION FOR DECREE : 
when plaintiff may proceed by, 49 ; a month^s notice to be given 
to defendant, 49 ; affidavit to be filed before service of motion, 
49 ; list of plaintiff^s affidavits to be given, 49 ; cross-examination 
on, 244 ; is a proceeding under 40th section of the ac^ 244 ; when 
defendant's affidavits to be filed, 49 ; when affidavits in reply, 
49; they must be strictly in reply, 49; no further evidence 
after affidavits in reply, without leave, 50 ; right to, not preiudioed 
by court giving time to plead, answer or demur, 50 ; form of 
affidavits, 60 ; is the hearing of a canse, 50 ; when to be set down, 
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MOTION FOR DECREE-coiKmuedL 

50 ; may be heard as short cause, 50 ; notice of, may be served 
oat of as well as within the jarisdiction, 50 ; evidence on, 51 ; 
when answer of defendant may be read against co-defendant, 51 ; 
parties may cross-examine on the affidavits, 51 ; as to the tub- 
poena ad teHiJicandwn and nbpana cbtoes tecrnnj on, 51 ; whether 
oral evidence can be taken at the hearing of, 178 ; appeal from 
heard on motion, but in some respects dealt with as a cause, 
178 

MOTIONS IN CHAMBERS: 
in chambers, 53; special motions where made, 58; two classes o^ 
63 ; what teqaire notice, 58, 54 ; what mxy be made ex parte^ 
54 ; special motion mast be supported by affidavit, 54 ; when ex 
parte motion may be made, 54 ; what motions require notice, 82 ; 
general rule on this subject, 82 ; motions in chambers made on 
summons, 82 ; time for serving summons, 82 ; summons on notice 
must be supported by affidavits, 82 ; parties may examine 
witnesses orally, 83; examination before judge's clerk, not 
examiner, 83; notice of using affidavits in chambers, 83; 
order must be entered, 85 ; time for applying to discharge it, 85 ; 
distinction where judge has heard motion, and where only for- 
mally signed clerk's certificate, 85; what motions made in 
chambers, 81, 82 ; certificate of clerk, how to be made and dealt 
with, 84 ; mode of and time for objection to, 84 ; signature of, 
by judge, 85; no order till signed by judge, 85; certificate to 
be transmitted to Report-office, 85 ; course of examining wit- 
nesses in, 83 ; judge's clerk cannot hear counsel, 83 ; nature of 
evidence to be used in chambers, 84 ; nature of affidavits for 
special leave to amend bill, 84; ditto, after replication, 84; by 
whom affidavit to be made, 84 ; examinations to be transmitted 
to Record and Writ office, 85 ; parties may have copies of, 85 

MOTIONS OF COURSE: 
what are motions of course, 81 

MOTIONS ON NOTICE: 
by whom notice prepared, 59 ; how headed and addressed, 59 ; should 
state by and against whom, 59 ; when allowed to stand over, 59 ; 
should* state what relief asked, 59 ; need not ask for costs in 
general, 59 ; when it should, 59 

NE EXEAT: 
what it is, 57 ; ma^ go on a daim of alimony, 57 ; is always ea; 
parte, 57; the affidavit must be positive and precise, 57; threats 
to go abroad sufficient, 57 ; sometimes plaintiff's belief suf- 
ficient, 57 ; but when not, 57 ; debt must be proved by per- 
sonal knowledge, 58 ; a certain sum due mast be shown, 58 ; 
certificate of bill filed must be produced, 58 ; when a written bill 
will do, 58 ; when motion may be made, 58 ; precaution to be 
taken when no registrar present, 58; order must be drawn 
up, &c., 58 ; form of writ of, 58 ; must be marked with the sum 
due, 59 ; execution o^ 59 ; written bill for, 5 ; amending bill 
does not discharge in general, 127 ; when it does, 127 

NEXT FRIEND: 
presenting petition for married woman, responsible for costs, 182 
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NON EST INVENTUS : 

return of, 7 

NOTICE: 
of filing: plea, 16 ; to witnesses of examination, 41 ; on cross- 
examination practice to give forty-eight hours, 42; when service 
of must be personal, 61 ; of filing exception to answers, 25 ; to 
defendant*s solicitor of setting down demurrer, 13; requisite 
notice of cross-examination on motionsf 61 ; of filing demurrer, 
plea or answer, 218 ; of exceptions, 218 

NOTICE OF MOTION : 
form of, 60 ; when it should embrace several ol^ects, 60 ; when to be 
served, 60 ; for when to be given, 60 ; when and how may be 
given for a day not a seal day, 60; short notice of motion^ 60; 
what it should express, 60 ; on whom to be served, 60, and Me 
Motions 

OBSERVATIONS: 
drawn by solicitors, on briefs, 26 

OFFICE COPY: 
of interrogatories, 11. 

ORDER: 
to pay money, how enforced, 142; or to do any other acts, 142; 
for injunction rarely drawn up, 56 ; in strictness should be, and 
writ obtained, 56; but party may be committed for breach 
though order not drawn up, 86 ; 11th order of 1841 does not 
apply to default in producing deeds, 143; how to be pro- 
ceeded on, 143 ; must state time when act to be done, 143 ; indorse- 
ment on cop^ of order served, 143; effect of notice of order 
for an injunction, 70 ; order against persons not parties to cause, 
143; for payment into court, how served, 215 ; enforcing order 
under ordejrs of 1839, 144; apply only to orders for payment of 
money or costs, 144 

OUTLAWRY: 
plea of, 79 

OVERCHARGE, see Taxation, 229 

PARISH REGISTERS: 
as evidence, 111 

PARTIES: 
what service on when defending in person, 218 ; objection for want 
of parties at hearing, 137 ; under 42nd section of act, 246, 247 ; 
when decree made in absence of some, under 51st section of act 
of act does not bind absent parties, 254; objection for want o^ 
at hearing, 137 ; under 42nd section of act, 246, 247 

PARTNERS, see Reoeiveb : 
of receivers between, 91 ; of payment of money into court as 
between, 215 

PATENT: 
how proved, 112 ; special evidence requisite on motions to restrain 
infringement of, 77 ; on injunction to restrain infringement of 
what affidavit must be filed, 73 
sa 
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PAYMENT: 
of money ordered to be paid, how enfbrced, 142 

PAYMENT INTO COURT: 
no affidavit on, to contradict answer, 21S ; nor to explain it, 218 ; 
nor to explain as to title when answer ignores it, 218 ; in general 
motion against trustees or executors, 214 ; but not supported in 
every sncb case, 214 ; always when trastee has misapplied, 214 ; 
mie applies to implied trusts, 215 ; applies against auctioneer, 215 ; 
so, as between partners, 215; wlien not, 215; plaintifTs title 
must be admitted, 212 ; what a sufficient admission, 212 ; what 
not, 213 ; receipt of money must be admitted, 213 ; what sufficient 
admission, 218 ; what insufficient, 213 ; obtained on motion on 
notice, 215 ; who should be served, 215 ; how order for served, 215 ; 
course of complying with order, 216 ; payment under Legacy 
Duty Act, 216; under Trustee Relief Act, 216 

PEDIGREE, see Hsabsat Evidence. 

PENALTY: 
witness not bound to answer if answer may expose him to pen- 
alties, 116 ; question for the judge, 116 

PETITION: 
generally, for what objects, 181; how headed, 182; for what court 
to be marked, 182; by whom drawn, 182; what statements it 
should contain, 182; when unnecessarily long, 182 ; draft copied 
on paper, 132 ; copy to be left with secretary of judge and to be 
served on parties interested, 182; what parties ought to be 
served, 182 ; time for service, 188 ; allegations of, how supported, 
188 ; what parties entitled to costs, and when parties served having 
no interest, appear, 188 ; how petition set down, 188 ; in what 
order petitions heard, 188 ; briefs on, 133 ; no injunction on, 
133 ; who may present in a suit, 183 ; when, on behalf of an in- 
fant or married woman, 182 ; amending defective, 133 and 262 ; 
how amended, 134; when new petition requisite, 134; no decla- 
ration of rights on, 184 ; meaning of that rule, 184 ; costs of, when 
unnecessarily long, 206 ; what is and what not Improper length, 
206 ; of appeal, 174 ; briefii on, 174 

PETITION OF COURSE: 
to whom addressed ; 13 ; how conducted, 13 ; must be filed, and 
where, 18 ; should state for what court bill marked, 13 ; order 
upon, 18 

PLAINTIFF: 
title of, how stated in bill, 2; description of, in bill, 207 

PLEA: 
time for pleading, 11 ; of advising on, 16 ^ setting down, 16 ; sub- 
mitting to, 16 ; costs of plea submitted to after setting down, 
17 ; when leave given to amend bill after plea, 17 ; notice of filing, 
218 ; of defence by, 16 ; what is a plea, 16 ; notice of filing, 16 ; 
how set down, 17 ; when put in the paper, 17 ; how argu^ 17 ; 

21 
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costs of, when allowed on argument, 17 ; effect of overrnling 
plea, 17 ; time for setting down, 17 ; when leave to amend re- 
fused, 18 ; when irregular to plead, 18 ; of amending nlea, 18 ; 
leave to amend obtained on special application, 18 ; plea to be 
copied on parchment, 95 ; and filed, 95 ; and notice given of 
filing, 95 ; pleas requiring to be sworn must be signed by defen- 
dant, 95 ; when plea must be on oath, 96 ; when not, 95 ; either 
party mav set down, 96 ; if not set down by plaintiff within 
three weeks from filing, will be taken to have submitted, 96 ; 
plea how set down, 17, 96 ; when court allows plea, may be with 
or without liberty to amend bill, 96 ; costs of, 96 ; if overruled, 
generally with costs, 96 ; plea allowed without liberty to amend 
puts bill out of court, 96 ; when ordered to stand for answer, 18 ; 
when with liberty to except, 18 ; if with liberty to except, plain- 
tiff entitled to costs, 18 ; when no declaration about liberty to 
except, 18 ; effect of setting down simply, 18 ; of replying to, 19 ; 
of outlawry, 19 ; of former decree, 19 ; plea must be filed within 
fourteen days after service of interrogatories, 95 ; within twelve 
days from appearance, if no answer required, 95 ; must be signed 
by counsel, 98 

PLEA AND ANSWER, 18 

PRAYER: 
of bill, 3 ; for general relief, 4 

PRESSURE, 229: 
tee Taxation. 

PRESUMPTIONS, 118 : 
are of law or of fact, 119 ; what are presumptions of law, 119 ; what 
are presumptions of fact, 119 ; examples of presumptions of law, 
119 ; presumption against truth of a witness generally, when part 
of his evidence false, 120 ; and tee Evidence 

PRETENCES: 
in bill, 3 

PRIEST : 
catholic, compellable to give evidence of matter confessed, 109 

PRINTED CASE : 
time for delivering, 177 ; number of copies of, and joint appendix, 
177 ; and see Appeal to House of Lobds 

PRINTING: 
of printing bills, 5 

PRIVILEGE, see Production op Documents. 

PROBATE: 
fee as to being evidence, 109 

PROCEEDING ON DECREE, see Decree. 

PRO C0NFES80: 
taking bill pro confesso, 10 ; course of proceeding by, 28 ; where 
defendant absconding, 23; cause must be set domi notwith- 
standing order, 24; what affidavit requisite, 24 



nrosx. 

PRODUCTION: 
form of order for, and affidavit, 81 ; form of affldayit on prodacing, 
82; where two objects should be indaded in one motion, 206 ; 
defendant's right to, 80 ; to be applied for ander statute in cham- 
bers, 81 ; distinction between order for production and for deposit, 
81 ; production of documents on answer may still be made on 
admissions in the answers, 85 ; motion must be on notice, 86 ; 
form of notice, 86 ; motion cannot be supported on affidavits, 86 ; 
brief on, of what it consists, 88 ; usual order to leave with clerk 
of records and writs, 88 ; when order to inspect at defendant's 
office, 88 ; as to sealing up parts of documents, 88; affidavit on, 
88 ; no evidence admissible against such affidavit, 88 ; production 
by plaintiff on motion by defendant, 89 ; co-defendant not made ' 
to produce without cross-bill, 89 ; answer must be positive, 87 ; 
when answer i^ores the possession, 87; what are privileged docu- 
ments, 87 ; pnvilege that of the client not of the solicitor, 87 ; 
sembie^ the doctrine would not be extended, 88 ; common order 
upon, 90 ; who at liberty to inspect under, 90 ; cannot be moved 
for on original bill after amendment, 127 

PBO INTERESSE SUO : 
motion for examination, against sequestration, 145 

PUBLICATION: 

enlarging, 262 

QUAKER: 
how sworn, 114 

RECEIVER: 
what a receiver is, 90 ; only appointed in suits, 90 ; exception in 
case of lunatics, 90 ; not formerly in general before answer, 90 ; 
and only on admissions in answer, • 90 ; exceptions, 90 ; 
but now on affidavits, 90 ^ motion must be on notice, 90 ; not 
appointed against party m possession under legal title, 90; 
unless he holds in flducianr character, 90 ; but doctrine 
obI^ applies where plaintiff has only equity, 91; if plaintiff 
claims legal title receiver may be appointed, 91 ; case of danger 
or misconduct must be made against trustees and executors, 91 : 
or bankruptcy or insolvency, 91; not on mere poverty, 91 ; will 
be appointed in partnerships, 91 ; where misconduct producing 
danger, 91 ; motion must be in first instance to the court, 91 ; 
renewal of receiver may be in chambers, 91; motion must 
be supported by affidavit of merits, 91; proceedings under 
order to appoint, 157; may be obtained on claim, 187; 
proposals for to be supported by affidavit, 157; all parties 
served with summons, 157 ; who may and who may not be, 157 ; 
duties of receiver, 157 ; tenants must attorn to him, 157 ; how 
compelled to do so, 157 ; receiver not in general to make 
application himself, 157; nor to pay any thing without 
order, 168 ; exceptions, 158 ; may let, set and manage, 158 ; 
proposals for, to be taken before chief clerk at once, 158 ; as to 
bringing in and passing accounts, 158 ; prepared by chief clerk, 
158 ; how accounts entered, 159 ; chief clerk's certificate on, 159 ; 
to be filed, 169; course for receiver paying in money, 159; 



INDEX. 

RECEIYER-^con/mtied. 

coarse for compelling him to do so, 159 ; when sureties liable, 
159; how they are proceeded against, 159; of vacating recog- 
nizances, 159; how order obtained, 159; most be drawn up, 
marked and enrolled, 159 

RE-EXAMINATION, see Evidence : 
when it must take place, 43 

REHEARING: 
Master of the Rolls or yice-Chancellor may rehear his own decree, 
169 ; bat not decree of any other judge, 169 ; unless orders of 
course, 169 ; any judge may rehear order of course, 169 ; but 
application should be made to judge to whom special application 
in same cause made, 170 

RELATOR: 
costs of, 205 ; not if the case might have been on petition, 205 ; 
if information causeless, relators pay costs, 205 

RELIGION: 
pure theist competent witness, 108; so Mohammedan, 108; jand 
tee Evidence 

REPLICATION: 
how prepared, 34; notice of, to defendant, 35 ; only one replication 
regularly, 35 ; more than one ma^ be ordered, 35 ; course when 
more than one replication inconvenient, 35 ; leave to amend after, 
126 ; terms on which leave to withdraw replication granted, 35 ; 
against whom replication to be filed, 35 ; dismissing bill for want 
of replication, 36 ; when defendant not required to answer, 36 ; 
filing, 34 ; effect of, 34 ; time for filing, 34 ; not necessary on 
motion for decree, 50 ; notice of filing, 218 

REPRESENTATIVES : 
under 44th section of the act, 248, 249 

RETURN: 
of attachment, 7 ; when party in London is twenty miles from 
it, 7 ; when more than twenty miles from London,*? 

REVIVOR : 
bills of, still sometimes requisite, 124 ; orders for under statute, 128: 
to have effect of orders on bill of, 129 : when bill of revivor simply 
formerly, 128 ; when bill of supplement requisite, 128 ; effect on, of 
15 & 16 Vict. cap. 86, 128 ; whether appearance of defendant to, 
requisite, 130 ; serable it is, 130 ; order for under statute, 130, 255 ; 
order for of course. 130, 256 ; to what cases the 52nd section 
of the act applies, 129, 130 

RINGS: 
engraving on, when evidence, 113 

SALE: 

preparing advertisements, 154 ; plaintiff in general conducts sale, 

154 ; preparation of conditions, 154 ; judge or chief derk may 

fix reserved biddings, 154; and appoint person to receive deposits, 

154 ; abstract must be laid before tiie conveyancing counsel, 



SALE-conlKMiedL 

154; copies of particnlan and oonditi^nv to be printed and 
a^vm to «U parties, 164; person appointed to conduct sale 
biddings, bow verified, 166; of olerrs oertificateof sale, 166; 
biddings, how and when opened, 166; as to what sufficient ad- 
yanoe for, 166 ; when purchaser should inyestigate title, 166 ; 



if parties differ, 166 : of costs of reference to oonyeyancing 
counsel, 166 ; proceedings when pnrchsser objects to title, 166 ; 
bow purchaser dischaiged, 166 ; how proceeded against when 
neglects to obej order to par in purchase money, 166 ; course 
when title doubtful, 167 ; unaer sect 66 of act, App. 268 ; under 
sect 48 of act, 242 ; under statute, App. 262 

SCANDAL: 
what is, 83; exceptions for, 88; signed by counsel, 84; when to 
be set down, 84 ; how set down, 84 ; how aigued, 84 ; expung- 
ing scandaloos matter, 84 

SCIENTIFIC WITNESSES, tee EyrosNCK 

SSCONDART EVIDENCE, S0S EyiDSirGB. 

SECURITY FOR COSTS: 
when plaintiff must give, 207 ; when living abroad, 207 ; where 
if only for temporary purpose, 207 ; when plaintiff not properly 
described, 207 ; what insufficient description, 207 ; when insuf- 
ficient security given, 207 ; only when residing abroad voluntarily, 
208 ; not from a seafaring man, 208 ; nor R>r an officer abroad 
on duty, 208; security U abroad not on duty, 208; plaintiff 
may deposit monev, 208 ; amount fixed by chief derk, 208 ; 
when not ordered 208 

SEQUESTRATION AND SEQUESTRATOR: 
proceedioffs by, to take bill pro coi^esao^ 24 ; writ ol^ on what 
founded 24 ; how prepared, 24 ; contempt to disturb possession 
of sequestrator, 146 ; course of party oUecting'to title o( 146 ; Vjr 
motion for leave to bring <^ectment, 146 ; or to be examined, 146 ; 
mode of conducting tbeexamination, 146 ; sequestrator liable for 
excess in exercise of authority, 146 ; distinction where irresu- 
larity of order, and where irregularity in conduct of officer, 146 ; 
sequestrator what, 144 ; when lus right accrues, 144 ; bis rights 
imd liabiUties, 144 

SERJEAl^ AT ARMS, 24 

SERVICE: 
on parties out of jurisdiction, 262 ; supplemental order must be 
served, 130 ; whether appearance of defendant to, requisite, 180 ; 
fem6fe, that it is, 181 ; time for serving petitions, 188 ; what is 
usual service, 217 ; address for service, 217 ; when no solicitor 
employed, S;17 ; service to be, when not personal, before eight in 
the evening, 218 ; of printed bill, 218 ; of amended bUl, 218 ; of 
summonses, 220 ; duplicate to be filed, 220 ; copies to be stamped, 
220 ; time for serving, 220 ; of injunction, 220 ; should strictly 
[CH.] 2 1. " 
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be personal, 220 ; aervioe of writ, 220 ; lunxallj onlj copy of 
order, 220; effect of sendee of bill, 6 ; how effected, 6; substi- 
tuted, 6 and 8 ; when on solicitor of party, 6 ; how made on 
solicitor, 6; when defendant absconds, 6 and 8 ; what usual time 
of, 218; what dajs do not count, 219; short seirioe, 219; 
abroad, 219 ; how made, 219 ; what time limited, 219 ; copy of 
order must be served, 219 ; of subpoena to hear judgment, 220 ; 
when personal required, 61 ; when on solicitor, 61 ; affidavit 
of on hearing a demurrer, 14 

SETTING DOWN: 
cause, how set down, 184; certificate to be taken to secretaiy of 
rolls if cause there, 135 ; to registrar's office, if before a Yice-Cban- 
cellor, 135 ; when cause put in paper, 135 ; when briefe to be 
delivered, 135 ; exceptions to answers, 26, and see ExcEFnoss ; 
time for setting down plea, 17 

SHERIFF: 

not finding defendant, 7 

SHORT CAUSE, 137 

SOLICITOR : 
gnthority of to file bill, 4 ; when doubt of authority, 4 ; Kability 
of, in filing' bill without authority, 4 ; when several plaintifi^ 
authority of all requisite, 4; authority to, to file bill should be 
in writing, 4 

SPECIAL CASE, 179 
difiiculties attending, 180 ; how entitled, 180 ; as to infknts, &c, 
parties, 180 ; how framed, 180 ; form of, 181 ; must be signed 
by coilnsel, 181 ; and engrossed and filed, 181 ; plaintiff only 
takes office copy of special case, 181 ; lunatic party to, 182 ; 
husband and wife, 182 ; infant, 182 ; of special guardians for, 
182 ; of discharging special guardian, 182 ; effect of decree in 
special case oh rights of parties, 182 : when leave to set down must 
be obtained, 182 ; when statements in must be verified, 182 ; of 
setting down special case, 183 ; of hearing, 183 ; what briefii on, 
183 ; when court may refuse to decide, 184 ; court has no power 
to bind rights as on bi'll or claim, 184 ; but only questions of doubt- 
ful construction, 184 ; costs of, 184 ; decree on may be reheard or 
appealed, 184 ; as to order suspending acting on decree, 184 ; 
how applied for, 185 ; evidence on special case, 185 ; general 
observations on special cases, 185 

SPECIAL CIRCUMSTANCES: 
liberty to state, not needful in decree, 263 

SPECIAL DIRECTIONS, under 54th section of act, App. 257 

SPECIFICATION : 
how proved, 112 

STAMPING : 
biU, 6 

STATUTES : 

evidence of, 110 ; on evidence of foreign judgments, &c. 110 
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STAT OF PROCEEDINGS: 
staying execution of decree, 169 ; application to jodge who pro- 
noanced decree, 169; appeal firom, 169; as to costs on, 169; 
mere pendency of appeal not ground for, 167 ; where and when 
irremediable danger of loss of benefit to appellant will do, 167 ; 
to whom, 168; effect of authorities on this point, 168 

SUBPOENA AD TESTIFICANDUM, 61, 288 

SUBPCENA DUCES TECUM, 61, 288 

SUBPCENA TO APPEAR: 
abolition of, 6 

SUBPCENA TO HEAR JUDGMENT: 
service of must be ten days before return, 134 ; what good serrice 
of, 220 ; copy to be served on each defendant, 2^ ; time for 
serving, 220 

SUBSTITUTED SERVICE: 
of subpoena to appear and answer bill of revivor, 8; when granted 
on solicitor, 8 ; when refused, 8 ; general principle of oiUowing 
substituted service, 9 ; of decree, 220 

SUMMONS: 
to appear to bill, 6 ; time for servihg summons in nature of 
motion, 46 ; service of, 220 ; duplicate to be filed, 220 ; copies 
to be stamped, 220; for administration, 190; applies only to 
personal estate, or to real estate at the suit of creditors, 191 ; as 
to form of summons, 191 ; summons obtained export*^ 191 ; copy 
must be filed, 191 ; order made upon, 191 ; order usually com- 
mon decree for accounts, 19 ; but there may be special direc- 
tions, 191; chief clerk's certificate under, 192; "no dedaration on 
adjourned, 279 ; for administration of personal estate, 261 ; of zeal 
esUte, 261 

SUNDAY: 
when day for appearance expires on, 11 

SUPPLEMENT: 
bills of, stiU sometimes required, 124 

SUPPLEMENTAL BILL: 
when requisite formerly, 128 ; when now, 287 

SUPPLEMENTAL DECREE : 
when made under 62nd section of act, cases upon, App., 266, 266 

SUPPLEMENTAL ORDER: 
must be made in court, 130 ; . does not require proof of allegations, 
180; l^ractice on drawing up supplemental statement, 130; 
statement to be engrossed, 180 ; and filed, 130 ; and served, 130 

SUPPLEMENTAL STATEMENT: 
if answer required, interrogatories to be filed, and when, 181; 
how discharged, 181; when not applicable, 180; by way of 
amendment under statute, 129 

SURPRISE: 
not ground for vacating enrolment of decree, 140 
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TAXATION; 
how carried on, 209 ; difference between taxation as between party 
and party, and as between aoUcitor and client, 209 ; examples of, 
209 : what not allowed in taxation as between solicitor and client, 
209 ; fees to special examiner, 210 ; in suits, 208 ; by reference to 
taxing masters, 208 ; made to them in rotation, 209 ; petition 
may be before a vice-chancellor or the master of the rolls, 229 ; 
as to necessity of solicitor signing the bill, 229 ; it is for the 
client*s protection, not the solicitors, 229 ; what fees to connael, 
210 ; what, on farther consideration, 210 ; reasonable expenses in 
taxation as between party and part^, 210 ; on. what matters, 211 ; 
petition of ooorse discharged, if solicitor denies the employment, 
228} who may present petition, 228; two nuy, if three employ 
attorney jointly, 228 ; bat the third most be served, 228 ; between 
solicitorand his client personally. 222 ; regulations of 6 & 7 Vict 
c 73 thereon, 222 H teq, ; no application to tax but within twelve 
months after delivery of bill, 226; or within twelve months 
after payment. 226 ; except nnder special drcnmatances, 226 ; 
what are special circumstances, 226; overchai^ge alone insuffi- 
cient, 226 ; overcharge and surprise, or overcharge and pressure, 
requisite, 226 ; case thereon, 227; what is pressure, 227 ; what 
is not, 227; when doubtful agreement for costs, 227; when 
agreement clear, 227 : when master may take account, and wliat 
account, 227 ; special petition must set forth the special drcnm- 
atances, 227 ; but :not the items, 227 ; but conirh^ 228 ; taxation 
may be for business out of court, 228 ; but must be business 
properly of attorney, 228; when the petition is of course, 228; 
when special, 228 ; what fees to oounael attending in chambers, 
211 ; payment of bill, admission of its ooneotness, 229 

TAXING MASTER, tee Taxation : 
how his certificate proceeded on, 211 
THEIST, see Evidsnoe. 

TIME: 
for setting down plea, 17 ; to answer, on sabmitting to exceptions, 
28 ; to answer obtained in ch{imbers, 28 ; when application to be 
on notice, 28, 29 ; of vacation, when not reckoned, 18 ; for closing 
evidence, 46, 248; for cross-examining, 46, 248; when time 
begins to run, 47 ; as to enlarging time for evidence, 47 

TIME (ENLARGED): 
if plaintiff wishes to enlarge time for evidence, he serves all the 
defendants entitled to examine witnesses, 102 ; if anj party 
enlarges time, all others may profit by it, 102 

TITLE: 
meaning of, on motions for production, 86 ; how stated in biU, 2 

TOMBSTONES: 
inscription on, 118 

TRAVERSING NOTE: 
eflbct of; 28; when to be used, 28 

TRUSTEE RELIEF ACT: 
payment into court under, 216. 
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TRUSTEES, tee Recbivebs : 
of receivers against, 28 

VACATION, 
vacation judge, 64 

VENDITIONI EXPONAS: 
writ of, 144 

VENDOR AND PURCHASER: 
payment of money into court as between, 216 

WAIVER: 
defendant accepting coats waives irregnlaritv in order to amend 
bill, 127 

WITNESSES : 
what notice to be given of examining, 41 ; plaintiff examining 
defendant, does not injure his right to a decree, 44 ; fees to 
professional witnesses, 242; witness refusing to be sworn or 
answer, 48 ; course to compel him, 43 ; demurring to question, 
48 ; how his demurrer proceeded upon, 43 ; subpcena to require 
attendance of, 288 ; examhiation of, 261 

WRIT: 
of ne exetU, form of, 68 ; must be marked with the sum due, 69 ; 
execution of, 59 ; of injunction as to suinff out, 70 ; of assistance, 
148; of JL fa. and elegit, 144; of omouiofu esponoi, 144; of 
execution abolished, 142 
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